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A.  Irish Updates

Topic Sub topic Recent developments 

Central Bank of Ireland (CBI)

Consultation paper, discussion papers and responses

Open consultations Doc. No. Title Consultation 
opens

Consultation 
closes

Responses received

Recently closed 
consultations

Doc. No. Title Consultation 
opened

Consultation 
closed

Responses received

CP 128 Anti-Money Laundering and Countering the Financing of 
Terrorism Guidelines for the Financial Sector

21 December 2018 05 April 2019

DP 8 Outsourcing - Findings and Issues for Discussion 19 November 2018 18 January 2019

Notice of 
intention

Notice of intention to make provision for entities to act as 
depositaries to AIFs as set out under Regulation 22(3)(b) 
of the AIFM Regulations

19 November 2018 15 January 2019

CBI – Thematic 
Reviews

CP86 measures As a part of the CBI’s thematic review of the 
implementation of Consultation Paper 86 Fund 
Management Company Effectiveness requirements and 
related guidance (“CP86”), management companies and 
self-managed funds have been requested to complete and 
return by online submission a questionnaire via the CBI’s 
Online Reporting System. 

02 July 2019 
(portal for 
submission of 
responses opened)

05 July 2019 
(deadline for 
submission of
questionnaire)

https://www.centralbank.ie/docs/default-source/publications/consultation-papers/cp128/cp128---anti-money-laundering-and-countering-the-financing-of-terrorism-guidelines-for-the-financial-sector.pdf?sfvrsn=2
https://www.centralbank.ie/regulation/markets-update/article/Markets-Update-Issue-15-2018/central-bank-of-ireland/specialist-depositary-regime?_cldee=ZmlvbmFuLmJyZWF0aG5hY2hAc2ltbW9ucy1zaW1tb25zLmNvbQ%253d%253d&recipientid=contact-c7a226c66332e811813fe0071b65f141-96762bc3f12f420a84f23a8394e45070&esid=53cc5fe8-d2ec-e811-8157-e0071b6641b1
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Topic Sub topic Recent developments 

The aim of the questionnaire is to identify standards of 
industry compliance in order to inform the CBI’s
supervisory approach and ensure that the required 
effectiveness and systems of governance are in place to 
protect investors’ best interests. All fund management 
companies (including self-managed UCITS and internally 
managed AIFs) are required to complete the questionnaire
to enable to CBI to assess how firms have implemented 
the package of measures introduced on foot of CP86.

The questionnaire comprises the following sections 
relating to: governance and the business model; delegate 
oversight; organisational effectiveness; directors' time 
commitments; managerial functions; operational issues; 
and procedural matters.

Evaluation of the responses to the questionnaire will be 
followed by desk-based reviews and onsite inspections of 
selected firms.

UCITS reported to be 
actively managed

On 25 April 2019, the Director of Securities & Markets 
Supervision of the CBI delivered a speech on the CBI’s 
strategic plan. This year the CBI continued the review of 
all Irish domiciled UCITS that report to be actively 
managed to determine if they are potentially index 
tracking.

Occasional papers and other updates

CBI - UCITS 
Regulations

CBI publishes revised UCITS Regulations 2019

The CBI has published revised regulations governing the operation of Irish domiciled UCITS, UCITS management companies and depositaries. The key amendments 
made relate to UCITS performance fees, share class provisions, rules for money market funds and reporting requirements applicable to UCITS management 
companies and depositaries.

The Central Bank (Supervision and Enforcement) Act 2013 (Section 48(1)) (Undertakings for Collective Investment in Transferable Securities) (Amendment) 
Regulations 2019, S.I. No. 230 of 2019 is effective from 27 May 2019.

On 06 June 2019, the CBI published the CP 119 Feedback Statement and UCITS Q&A (26th edition) to provide clarify on the interpretation of the revised UCITS 
Regulations 2019. 
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Read the CP 119 Feedback Statement here.

Read the UCITS Q&A (26th edition) here.

For more information see our client update, at Appendix 1.

CBI – “Dear CEO” 
letter

Fitness and Probity

On 08 April 2019, the CBI published a “Dear CEO” letter entitled “Compliance by Regulated Financial Service Providers (Firms) with their Obligations under the 
Fitness and Probity Regime” (the “Letter”).

Noting the CBI’s view that there is a lack of general awareness in the industry regarding the scope of the “Fitness and Probity Regime” introduced by the Central Bank 
Reform Act 2010 (the “Reform Act”), the Letter highlights, in particular, the legal obligations of firms under the Reform Act and offers a number of recommendations 
relating to compliance with the fitness and probity standards contained in the CBI code issued under the Reform Act.

For more information see our client update, at Appendix 1.

CBI – Markets 
Update

On 06 June 2019, the CBI published a Markets Update, providing information on a number of issues including the following:

 European Securities and Markets Authority (“ESMA”) Guidelines on the exemption for market makers under the Short Selling Regulation
 Thematic Review of UCITS Performance Fee concludes with redress of €1.5 million paid to shareholders
 CBI UCITS Regulations 2019 and Feedback Statement on CP 119
 CBI publishes the UCITS Q&A (26th edition).

Filing Deadlines

CBI – Filings

Irish Government

Investment 
Limited 
Partnership 
(Amendment) Bill 
2019 and Limited 
Partnerships Act 
1907

On 11 June 2019, the Irish government approved the publication of the Investment Limited Partnership (Amendment) Bill 2019 (the “Bill”).

Regulated limited partnerships in Ireland are established pursuant to the Investment Limited Partnership Act 1994, which is now 25 years old and in need of reform. 
The Bill amends the current rules to reflect developments in investment funds regulation at a European level. It is hoped that increasing the flexibility of the current 
framework will make Ireland a more attractive domicile for private funds managers.

Read the Irish government’s press release here.

https://www.centralbank.ie/docs/default-source/publications/consultation-papers/cp119/feedback-statement-cp119.pdf?sfvrsn=4
https://www.centralbank.ie/docs/default-source/regulation/industry-market-sectors/funds/ucits/guidance/190326_ucits-qa-26-edition.pdf?sfvrsn=2
https://www.centralbank.ie/regulation/markets-update/issue/markets-update-issue-5-2019
https://www.gov.ie/en/press-release/63cf7e-government-gives-green-light-to-publish-investment-limited-partnersh/
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The Irish government’s publication of the Bill, together with the Department of Business, Enterprise and Innovation’s consultation paper, “Review of Limited 
Partnerships Act 1907”, which ran from January to March 2019, mean that significant changes are afoot for both Irish investment limited partnerships (“ILP”) and 
limited partnerships (“1907 LP”).

The proposed changes to the ILP will increase the flexibility available under the current ILP rules, bringing these more into line with similar structures in other 
international fund domiciles. The result should be to make the ILP and Ireland more attractive to private fund managers.

The work in respect of the 1907 LP is at a less advanced stage but it is hoped that the outcome of the consultation will be a positive step towards Ireland being able to 
offer a “best in class” limited partnership structure for managers seeking either a regulated or an unregulated structure.

For more information see our client update at Appendix 1.

Second 
Shareholder
Rights Directive

The second Shareholder Rights Directive (EU) 2017/828 (“SRD II”) was due to be implemented into Irish law by 10 June 2019.

SRD II implements transparency provisions and introduces a new requirement to have a shareholder engagement policy or explain why such is not in place. It is 
expected that implementing legislation will be passed by way of a statutory instrument. However, this will unlikely be finalised in the coming weeks as revisions are 
being made. 

Ireland exercised the member state discretion afforded in the first Shareholder Rights Directive (“SRD I”) to exempt UCITS and AIFs from the provisions of the Irish 
implementing legislation. SRD I outlines requirements relating to the exercise of certain rights of shareholders in listed companies including listed corporate UCITS and 
AIFs.

Migration of 
offshore collective 
investment funds 
to Ireland

By statutory instruments dated 01 May 2019, the Irish government has prescribed Guernsey and Bermuda as relevant jurisdictions under the Irish Collective Asset-
management Vehicles Act 2015 and (along with the Cayman Islands, the British Virgin Islands and Jersey) under the Companies Act 2014. This means funds from 
these jurisdictions may now migrate into Ireland without having to wind up in their existing jurisdiction.

For more information see our client update at Appendix 1.

Companies 
(Amendment) Act 
2019

The Companies (Amendment) Act 2019 (the “Act”) was signed into law on 11 April 2019. The purpose of the Act is to simplify the current process for filing an annual 
return by giving a company a total of 56 days to complete its annual return filing.

For more information see our client update at Appendix 1.

Irish Companies Registration Office

Register of 
Beneficial 
Ownership

The Companies Registration Office (“CRO”) has announced that the website for the Central Register of Beneficial Ownership of Companies and Industrial & Provident 
Societies (the “Central Register”) is now live. However, the launch of the register itself has been postponed temporarily.  

It was originally proposed that from 22 June 2019, companies and societies would have a period of five months to file their beneficial ownership information on the 
Central Register. Further updates will be issued by the CRO in due course.

For more information see our client update at Appendix 1.
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Irish Tax Authorities (Revenue)

Guidelines

B. Brexit1

Topic Sub topic Status/Key issues Key Date/Coming up Recent developments

CBI – Brexit FAQ Brexit FAQ for Financial Services 
Firms

The CBI updated its Brexit FAQ for Financial 
Services Firms on 10 June 2019. 

Read the Brexit FAQ for Financial Services Firms
here. 

Trading obligation 
for shares

Impact of Brexit on the trading 
obligation for shares

ESMA has further considered the impact of the 
United Kingdom (“UK”) leaving the European 
Union (“EU”) without a withdrawal agreement (no-
deal Brexit) on the trading obligation for shares 
(“STO”) under Article 23 of MiFIR.

29 May 2019 ESMA: statement, 
“Impact of Brexit on 
the trading 
obligation for shares 
(Article 23 of 
MiFIR)”. 

29 May 2019 ESMA: press 
release, “ESMA 
adjusts application 
of the trading 
obligation for shares 
in a no-deal Brexit”.

                                               

1 We have only included key information for Irish investment funds here.

https://www.centralbank.ie/regulation/how-we-regulate/brexit-faq
https://www.esma.europa.eu/sites/default/files/library/esma70-154-1204_revised_public_statement_trading_obligation_shares.pdf
https://www.esma.europa.eu/press-news/esma-news/esma-adjusts-application-trading-obligation-shares-in-no-deal-brexit
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Dáil Éireann Withdrawal of the United Kingdom 
from the European Union 
(Consequential Provisions) Act 2019

On 20 February 2019, the ‘Withdrawal of the 
United Kingdom from the European Union 
(Consequential Provisions) Bill 2019’ (the “Bill”) 
was presented to Dáil Éireann. 

The Bill, an omnibus bill is composed of 15 parts 
and 91 sections which has been developed by 
nine ministers and is a contingency plan in the 
event that the United Kingdom’s exit from the 
European Union results in a ‘no deal’ scenario. If a 
managed withdrawal arrangement is brokered 
between the European Union and the United 
Kingdom in advance of 11pm on 29 March 2019, 
then the Bill will not become operational.

More than half of the Bill’s provisions seek to 
address matters of taxation and set out a number 
of amendments to the primary Income Tax, 
Capital Tax, Corporation Tax and Stamp Duty 
acts. These amendments seek to ensure 
continuity in relation to current access to certain 
taxation measures such as reliefs and allowances.

Amongst other measures, the Bill proposes to 
make amendments necessary to support the 
implementation of the European Commission’s 
equivalence decision under the Central Securities 
Depositories (“CSD”) Regulation and to extend the 
protections contained in the Settlement Finality 
Directive to Irish participants of United Kingdom 
systems for temporary period. In relation to 
insurance and reinsurance, there are provisions in 
the Bill to ensure contract continuity for existing 
insurance policies. A temporary run-off regime will 
enable insurance undertakings and intermediaries 
to service existing contracts for three years from 
the date of withdrawal of the United Kingdom.
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ESMA Q&A on application of UCITS 
Directive

ESMA publishes updated Q&As on 
application of UCITS Directive

On 04 June 2019, ESMA published updated 
Q&As on the application of the UCITS 
Directive.

ESMA updated Section VI of the Q&As 
(Depositaries), including new Q&As on:

 the distinction between depositary 
tasks and mere supporting tasks

 depositary tasks entrusted to third 
parties

 the performance of depositary 
functions where there are branches in 
other member states

 the supervision of depositary 
functions where there are branches in 
other member states and

 delegation by a depositary to another 
legal entity in the same group.

04 June 2019 ESMA: updated 
Q&As, “Application 
of the UCITS 
Directive”. 

04 June 2019 ESMA: press 
release, “ESMA 
publishes updated 
AIFMD and UCITS 
Q&As”.

https://www.esma.europa.eu/sites/default/files/library/esma34-43-392_qa_ucits_directive.pdf
https://www.esma.europa.eu/sites/default/files/library/esma34-43-392_qa_ucits_directive.pdf
https://www.esma.europa.eu/press-news/esma-news/esma-publishes-updated-aifmd-and-ucits-qas-1
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Updated Q&As on UCITS KIIDs –
key changes and action points 
for managers

ESMA published updated Q&As bringing in 
various changes to the UCITS Key Investor 
Information Document (“KIID”). 

What has changed?

The key changes introduced by ESMA are as 
follows:

1. UCITS must clearly state whether a 
fund is active or passive - this clarifies 
(but arguably goes further than is 
required by) the KIID Regulation 
583/2010 (article 7(1)(d)).

2. The Q&As aim to clarify when the past 
performance section of the KIID must 
show the past performance of the 
benchmark.

3. Outside of the KIID itself managers 
should ensure consistency of 
benchmark/ performance disclosures 
across the suite of documents and 
other communications related to the 
Fund.

Timing

These changes should be incorporated into 
KIIDs as soon as practicable or by the next 
update to the KIID (note that this is not the 
same thing as the next annual update; in our 
view, this means the next time a KIID is 
updated for any reason).

For more information see our client update at
Appendix 1.
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UCITS Directive General UCITS V came into effect on 18 March 2016, 
amending the existing UCITS Directive in 
respect of (a) remuneration, (b) depositaries 
and (c) administrative sanctions. 

Background

Following the financial crisis it became clear 
that UCITS investors had faced uneven levels 
of protection in different jurisdictions as 
Member States had taken different approaches 
to the scope of a UCITS’s depositary's duties 
and liability for negligent performance.

In consequence, the European Commission 
put forward wide ranging proposals aimed at 
rebuilding consumer trust in Europe’s financial 
markets. These included revision of the UCITS 
Directive, known as UCITS V to more closely 
align the UCITS regime with that under the 
AIFMD.

05 April 2019 European 
Parliament (JURI): 
opinion, “The legal 
basis of the 
Proposal for a 
Directive on the 
issue of covered 
bonds and covered 
bond public 
supervision and 
amending [the 
UCITS Directive] 
and [BRRD]”.

Liquidity stress test 08 April 2019 ESMA: updated 
webpage, 
“Consultation on 
draft guidelines on 
liquidity stress test 
for investment 
funds”.

02 April 2019 European Fund and 
Asset Management 
Association 
(EFAMA): 

http://www.europarl.europa.eu/sides/getDoc.do?type=COMPARL&reference=PE-637.262&format=PDF&language=EN&secondRef=02
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response, “ESMA 
Consultation Paper 
on The Guidelines 
On Liquidity Stress 
Testing In UCITS 
And AIFs”.

UCITS VI UCITS VI – further possible changes relating 
to: (i) eligible assets and use of derivatives; (ii) 
efficient portfolio management; (iii) OTC 
derivatives; (iv) extraordinary liquidity 
management; (v) depository passports; and 
(vi) other UCITS IV improvements.

European Parliament to continue scrutiny of 
European Commission proposals for Directive 
and Regulation amending AIFMD and UCITS 
(along with EuVECA and EuSEF Regulations) 
in respect of cross border marketing.

European Parliament and Council of the EU to 
finalise scrutiny of European Commission 
proposal for Regulation to amend safe-keeping 
duties of depositaries under AIFMD and UCITS 
Directive.

Once finalised following trilogues, text of 
Regulation and Directive amending AIFMD and 
UCITS Directive (along with EuVECA and 
EuSEF Regulations) in respect of cross border 
distribution to be published in the Official 
Journal of the EU (“OJ”). Intention for political 
agreement to be reached ahead of May 2019 
European Parliament elections.

In event of no objection from European 
Parliament or Council of the EU, amending
Delegated regulation to be published in the OJ, 
entering into effect on twentieth day following 
publication and applying 18 months following 
entry into force.

http://www.efama.org/Publications/EFAMA response to ESMA consultation on LST_22032019.pdf
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EU – Legislative Initiatives

AIFMD Cross-Border Distribution Council of EU adopts Regulation and Directive on 
cross-border distribution of collective investment 
funds at first reading

On 14 June 2019, the Council of the EU published a 
press release announcing that it has adopted the 
following Regulation and Directive on the cross-border 
distribution of collective investment funds at first 
reading:

 Regulation on cross-border distribution of 
collective investment funds

 Directive on cross-border distribution of 
collective investment funds

The Regulation and Directive will enter into force 20 
days after its publication in the OJ. The Regulation will 
apply from that date, except for Articles 4(1) to (5), 
Articles 5(1) and (2), Article 15 and Article 16, which 
applies 24 months after the date of entry into force. 
Member states are required to implement the Directive 
24 months after the date of entry into force.

14 June 2019 Council of the EU: 
webpage, “Voting 
result: Directive 
amending [UCITS]
and [AIFMD] with 
regard to cross-
border distribution of 
collective investment 
undertakings (first 
reading): 14 June 
2019”. 

14 June 2019 Council of the EU: 
webpage, “Note: 
Voting result ‒ 
Regulation on 
facilitating cross-
border distribution of 
collective investment 
undertakings and 
amending 
Regulations 
[EuVECA], [EuSEF] 
and [the PRIIPS 
Regulation] (first 
reading) ‒ Adoption 
of the legislative act: 
14 June 2019”.

European 
Parliament: updated 
procedure file, 
“Cross-border 
distribution of 
collective investment 

https://www.consilium.europa.eu/en/press/press-releases/2019/06/14/capital-markets-union-council-adopts-new-rules-facilitating-access-to-pension-products-and-investment-funds/
https://data.consilium.europa.eu/doc/document/PE-54-2019-INIT/en/pdf
https://data.consilium.europa.eu/doc/document/PE-53-2019-INIT/en/pdf
https://data.consilium.europa.eu/doc/document/ST-10066-2019-INIT/en/pdf
https://data.consilium.europa.eu/doc/document/ST-10068-2019-INIT/en/pdf
https://oeil.secure.europarl.europa.eu/oeil/popups/ficheprocedure.do?reference=2018/0045(COD)&l=en
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EU – Legislative Initiatives

funds: marketing and 
regulatory fees”.

European 
Parliament: updated 
procedure file, 
“Cross-border 
distribution of 
collective investment 
funds: pre-marketing 
and de-notification”.

ELTIF / EuVECA / EuSEF European Parliament publishes non-objection to 
Delegated Regulation supplementing EuSEF and 
EuVECA Regulations

On 13 May 2019, the European Parliament published 
an updated procedure file on the Delegated Regulation 
supplementing EuVECA on conflicts of interest and its 
procedure file on the Delegated Regulation 
supplementing EuSEF on conflicts of interest, social 
impact measurement and information to investors, to
note its non-objection to the Delegated Regulation.

The Council of the EU will now scrutinise the Delegated 
Regulations. If it does not object, the regulation will 
enter into force 20 days after publication in the OJ. It 
will apply six months after its entry into force. 

Delegated Regulation supplementing EuSEF 
Regulation on conflicts of interest, social impact 
measurement and investor information published in 
the OJ

https://oeil.secure.europarl.europa.eu/oeil/popups/ficheprocedure.do?reference=2018/0041(COD)&l=en
https://oeil.secure.europarl.europa.eu/oeil/popups/ficheprocedure.do?reference=2019/2556(DEA)&l=en
https://oeil.secure.europarl.europa.eu/oeil/popups/ficheprocedure.do?reference=2019/2555(DEA)&l=en
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EU – Legislative Initiatives

On 22 May 2019, Commission Delegated Regulation 
(EU) 2019/819 supplementing EuSEF on conflicts of 
interest, social impact measurement and information to 
investors in the area of EuSEFs was published in the 
OJ.

The Delegated Regulation sets out:

 the types of conflicts of interest for the purposes 
of Article 9(2) of the EuSEF Regulation

 conflicts of interest policy requirements

 procedures and measures to prevent, manage 
and monitor conflicts of interest

 management of the consequences of conflicts of 
interest

 strategies for the exercise of voting rights to 
prevent conflicts of interest

 disclosure of conflicts of interest

 procedures to measure positive social impact

 description of the investment strategy objectives

 information on positive social impact

 information on methodologies used to measure 
social impact

 description of non-qualifying assets and

 information about support services.

The Delegated Regulation came into force on 11 June 
2019 and applies from 11 December 2019.

https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32019R0819&from=EN
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EU – Legislative Initiatives

Delegated Regulation supplementing EuVECA 
Regulation regarding conflicts of interest published 
in the OJ

On 22 May 2019, Commission Delegated Regulation 
(EU) 2019/820 supplementing EuVECAon conflicts of 
interest in EuVECAs was published in the OJ.

The Delegated Regulation sets out:

 the types of conflict of interest for the purposes 
of Article 9(2) of the EuVECA Regulation

 conflicts of interest policy requirements

 procedures and measures to prevent, manage 
and monitor conflicts of interest

 management of consequences of conflicts of 
interest

 strategies for the exercise of voting rights to 
prevent conflicts of interest and

 disclosure of conflicts of interest.

The Delegated Regulation came into force on 11 June 
2019 and applies from 11 December 2019.

Liquidity stress testing 08 April 2019 ESMA: updated 
webpage, 
“Consultation on 
draft guidelines on 
liquidity stress test 
for investment 
funds”.

02 April 2019 European Fund and 
Asset Management 
Association 

https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32019R0820&from=EN
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EU – Legislative Initiatives

(EFAMA): response, 
“ESMA Consultation 
Paper on The 
Guidelines On 
Liquidity Stress 
Testing In UCITS 
And AIFs”.

General ESMA publishes updated Q&As on application of 
AIFMD

On 04 June 2019, ESMA published updated Q&As on
the application of AIFMD.

ESMA updated Section VI of the Q&As (Depositaries),
including new Q&As on:

 the distinction between depositary tasks and 
mere supporting tasks

 depositary tasks entrusted to third parties

 the performance of depositary functions where 
there are branches in other member states

 the supervision of depositary functions where 
there are branches in other member states and

 delegation by a depositary to another legal entity 
in the same group.

4 June 2019 ESMA: updated 
Q&As, “Application 
of the AIFMD”.

4 June 2019 ESMA: press 
release, “ESMA 
publishes updated 
AIFMD and UCITS 
Q&AS”.

Benchmarks 
(including the 
Benchmarks 
Regulation)

Status

The Regulation on indices used as benchmarks in 
financial instruments and financial contracts (Benchmarks 
Regulation) entered into force on 30 June 2016, and will 
apply, with some exceptions, from 01 January 2018.

Background

2018

European Commission to 
adopt Level 2 measures

ESMA to adopt Level 3 
measures

23 May 2019 ESMA: updated 
Q&As, “European 
Benchmarks 
Regulation”

08 April 2019 Council of the EU: 
webpage, 
“Information Note: 

http://www.efama.org/Publications/EFAMA response to ESMA consultation on LST_22032019.pdf
https://www.esma.europa.eu/sites/default/files/library/esma34-32-352_qa_aifmd.pdf
https://www.esma.europa.eu/sites/default/files/library/esma34-32-352_qa_aifmd.pdf
https://www.esma.europa.eu/press-news/esma-news/esma-publishes-updated-aifmd-and-ucits-qas-1
http://data.consilium.europa.eu/doc/document/PE-72-2015-INIT/en/pdf
https://www.esma.europa.eu/press-news/esma-news/esma-updates-its-qas-regarding-benchmark-regulation-2
https://data.consilium.europa.eu/doc/document/ST-7724-2019-INIT/en/pdf
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EU – Legislative Initiatives

The Benchmarks Regulation seeks to:

 improve governance and controls over the 
benchmark process, in particular to ensure that 
administrators avoid conflicts of interest, or at least 
manage them adequately

 improve the quality of input data and methodologies 
used by benchmark administrators

 ensure that contributors to benchmarks and the data 
they provide are subject to adequate controls, in 
particular to avoid conflicts of interest

 protect consumers and investors through greater 
transparency and adequate rights of redress. 

The Benchmarks Regulation will apply in respect of:

 the provision of benchmarks; 

 the contribution of input data to a benchmark and 

 the use of a benchmark within the EU.

Irish developments

On 29 March 2019, the CBI published a Key Facts 
Document (“KFD”) in respect of Benchmark Administrator 
applications. The KFD provides entities who are seeking 
to act as Benchmark Administrators and provide 
benchmarks in the EU with guidance concerning the 
information which the Central Bank will seek prior to any 
formal application being made. 

The KFD requires Benchmarks Administrators to submit 
information to the CBI concerning the background of the 
applicant firm, the reason why the applicant firm has 
selected Ireland to become authorised or registered as a 
Benchmark Administrator and an overview of the 
business model/strategy of the applicant firm.

FCA to publish policy 
statement to CP17/15 on 
powers to require banks to 
contribute data for LIBOR. 
This was originally 
expected in September 
2017

FCA to consult separately 
on extending SM&CR to 
benchmark administrators 
and applying Benchmarks 
Regulation’s rules on users 
of benchmarks to 
supervised UK branches of 
third country firms, to extent 
they are not supervised 
entities for the purposes of 
Benchmarks Regulation.

01 May 2020

End of the transitional 
period under Benchmarks 
Regulations 2018: (i) The 
article 63S RAO activity 
becomes the only regulated 
activity relating to 
benchmarks; (ii) Articles 
63O to 63R of the RAO (the 
current regulated activities 
relating to benchmarks) are 
revoked; and (iii) Section 
22(1A)(b) and (6) of FSMA 
are repealed

2021

Proposal for a 
Regulation 
amending [the 
Benchmarks 
Regulation] on low 
carbon benchmarks 
and positive carbon 
impact benchmarks -
Outcome of the 
European 
Parliament's first 
reading”.
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EU – Legislative Initiatives

The KFD can be accessed here. LIBOR to be sustained until 
end of 2021

Passporting issues Status

On 19 July 2016, ESMA published advice in relation to 
the application of the AIFMD passport to non-EU AIFMs 
and AIFs in (i) Australia, (ii) Bermuda, (iii) Canada, (iv) 
Cayman Islands, (v) Guernsey, (vi) Hong Kong, (vii) Isle 
of Man, (viii) Japan, (ix) Jersey, (x) Singapore, (xi) 
Switzerland and (xii) USA.

Background

AIFMD permits an AIFM authorised in one EU Member 
State to market an EU AIF in any other Member State 
without further authorisation requirements. This 
‘marketing passport’ is currently available only to EU 
AIFMs marketing EU AIFs.

AIFMD requires ESMA to submit advice to the European 
Commission on the possible extension of the marketing 
passport to non-EU jurisdictions.

A non-EU AIFM wishing (and able) to use the Passport 
would have to become authorised in an EU Member 
State of reference and to comply with all provisions of 
AIFMD.

Unspecified

ESMA to continue 
assessment of Bermuda 
and the Cayman Islands 
with a view to reaching a 
definitive conclusion on 
whether to extend the 
passport to those countries.

ESMA to assess a third 
group of non-EU countries, 
when it has more clarity on 
the next steps envisaged by 
the co-legislators. SMA to 
focus on putting in place the 
extensive framework 
foreseen by the co-
legislators in the event that 
the passport is extended to 
one or more non-EU 
countries.

https://centralbank.ie/docs/default-source/regulation/industry-market-sectors/securities-markets/benchmarks-regulation/190320_-cbi-kfd-bmr-admin-with-wm_rhd.pdf?sfvrsn=2
https://www.esma.europa.eu/file/19173/download?token=CZT-17Yi
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Cross-border 
distribution of 
AIFs and UCITS 

New rules approved by 
European Parliament

On 16 April 2019, the European Parliament voted in 
favour of a directive and a regulation which, together, 
bring in new rules for the cross-border distribution of AIFs 
and UCITS in the EU, including the ability to pre-market 
AIFs, new requirements around local facilities for funds 
sold to retail investors and a regime whereby a manager 
can de-notify an AIF or a UCITS which it no longer 
wishes to market in a given Member State.

For more information see our client update, at Appendix 
1.

ESG and 
sustainability 
issues

Sustainable investments and 
sustainability risks, low 
carbon benchmarks and 
positive carbon impact 
benchmarks

On 18 April 2019, the European Parliament adopted
the text of the legislative resolution on the proposed 
Regulation on disclosures relating to sustainable 
investments and sustainability risks.

On 02 May 2019, the European Council completed its 
review of the following regulations: 

1. Regulation on disclosures relating to sustainable 
investments and sustainability risks and

2. Regulation amending the Benchmarks Regulation on 
low carbon benchmarks and positive carbon impact 
benchmarks. 

The European Council amended both regulations, and 
requested that the European Parliament scrutinise the 
changes.

On 03 May 2019, ESMA published final reports on 
technical advice to the European Commission on 
integrating sustainability risks and factors in:

 The UCITS Directive and the AIFMD

 MiFID II

ESMA consulted on the draft technical advice in 
December 2018.

ESMA plans to publish a
final report by the end of 
July 2019.

The final reports were
published in response to 
the European Commission 
requesting technical advice 
from ESMA in relation to its 
legislative proposals on 
sustainable finance. ESMA 
will now co-operate with 
the Commission in order to 
convert the technical 
advice into formal 
delegated acts.

03 May 2019 ESMA: press release, 
“ESMA submits 
technical advice on 
Sustainable Finance 
to the European 
Commission”.

03 May 2019 ESMA: press release,
“EIOPA submits 
advice on Sustainable 
Finance to the 
European 
Commission”.

30 April 2019 ESMA: Final Report, 
“ESMA’s technical 
advice to the 
European 
Commission on 
integrating 
sustainability risks 
and factors in the 
UCITS Directive and 
AIFMD”.

http://www.europarl.europa.eu/doceo/document/TA-8-2019-0435_EN.pdf?redirect
https://www.esma.europa.eu/press-news/esma-news/esma-submits-technical-advice-sustainable-finance-european-commission
https://eiopa.europa.eu/Pages/News/EIOPA-submits-advice-on-Sustainable-Finance-to-the-European-Commission-.aspx
https://www.esma.europa.eu/sites/default/files/library/esma34-45-688_final_report_on_integrating_sustainability_risks_and_factors_in_the_ucits_directive_and_the_aifmd.pdf
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30 April 2019 ESMA: Final Report, 
“ESMA’s technical 
advice to the 
European 
Commission on 
integrating 
sustainability risks 
and factors in 
MiFID2”.

Solvency II EIOPA consults on opinion on sustainability within 
Solvency II

On 03 June 2019, EIOPA published a consultation paper
on an opinion on integrating sustainability into Solvency 
II, following a request from the European Commission in 
August 2018.

The opinion covers:

 the challenges with integrating sustainability risks 
in prudential Pillar 1 requirements

 the valuation of assets and liabilities

 investment and underwriting practices and

 capital requirements.

In the draft opinion, EIOPA explains that where possible, 
the integration of sustainability should follow a consistent 
approach across sectors. Insurers, in their asset 
allocation strategy, face challenges related to climate 
change risk that are very similar to those faced by banks 
and asset managers, and this risk can be analysed 
through very similar methods. However, the timing of the 
debates for including sustainability risk into the sectoral 
regulations is not perfectly aligned. As regards the 
banking sector, to date no European-wide prudential 
treatment for green bonds exists. EIOPA notes that in the 
near future, the EBA will investigate dedicated prudential 

Consultation period: 
03 June 2019 – 26 July 
2019

03 June 2019 EIOPA: consultation 
paper, “Opinion on 
sustainability within 
Solvency II”.

https://www.esma.europa.eu/sites/default/files/library/esma35-43-1737_final_report_on_integrating_sustainability_risks_and_factors_in_the_mifid_ii.pdf
https://eiopa.europa.eu/Publications/Consultations/EIOPA-BoS-19-241_Consultation_Paper_on_an_opinion_ on_sustainability_in_Solvency_II.pdf
https://eiopa.europa.eu/Publications/Consultations/EIOPA-BoS-19-241_Consultation_Paper_on_an_opinion_ on_sustainability_in_Solvency_II.pdf
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treatment of sustainable assets under Article 501(c) of 
the Capital Requirements Regulation (“CRR”).

The consultation period closed on 26 July 2019. 
EIOPA plans to finalise the draft opinion for submission 
to the Commission, the European Parliament and the 
Council of the EU by 30 September 2019. The 
Commission will take the opinion into account when 
drafting its report on Solvency II, which is due by 01 
January 2021.

European Commission 
technical expert group on 
sustainable finance

European Commission technical expert group 
reports on sustainable finance published

On 18 June 2019, the European Commission 
published the following reports produced by its 
technical expert group on sustainable finance (“TEG”):

 Technical report on taxonomy: The report outlines
the basis for the EU taxonomy. The taxonomy is an 
implementation tool designed to enable capital 
markets to identify and respond to investment 
opportunities that contribute to environmental policy 
objectives. It sets out a non-exhaustive list of 
economic activities that can make a substantial 
contribution to climate change mitigation. The TEG 
will assist the Commission in developing the 
taxonomy until the end of 2019. Feedback has been 
requested from stakeholders and will be included in 
a separate report for the Commission, due to be 
published in late 2019.

 Second report on an EU green bond standard 
(“GBS”): The GBS Report follows the TEG's March 
2019 interim report, 'Proposal for an EU Green Bond 
Standard'. Having reviewed feedback received to the 
interim report, the TEG has produced a revised 
version of a proposed EU-wide GBS and this is 
presented in the GBS Report, along with a template 
for a green bond framework.

https://ec.europa.eu/info/sites/info/files/business_economy_euro/banking_and_finance/documents/190618-sustainable-finance-teg-report-taxonomy_en.pdf
https://ec.europa.eu/info/sites/info/files/business_economy_euro/banking_and_finance/documents/190618-sustainable-finance-teg-report-green-bond-standard_en.pdf
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 Interim report on EU climate benchmarks and 
benchmarks' environmental, social and governance 
(ESG) disclosures: This contains the TEG’s initial 
conclusions from its work on defining minimum 
standards for the methodologies of the “EU Climate 
Transition” and “EU Paris-aligned” benchmarks, 
addressing the risk of greenwashing. The Interim 
Report also addresses the TEG’s work on disclosure 
requirements in relation to ESG factors and the 
alignment with the Paris agreement, including the 
standard format to be used to report these elements. 

Framework 
legislation for debt 
instruments

New EU frameworks for debt 
instruments

During the final plenary sitting of the European 
Parliament between 16-18 April 2019, the European 
Parliament adopted enabling framework legislation for the 
following debt instruments:

1. sovereign bond-backed and

2. securities and covered bonds.

ESMA temporary 
restriction 

ESMA temporary restriction 
on contracts for differences 

On 30 April 2019, ESMA Decision (EU) 2019/679
renewing the temporary restriction on the marketing, 
distribution or sale of contracts for differences (“CFDs”)
to retail clients was published in the OJ.

ESMA announced in March 2019 that it was renewing 
the restriction, which was last renewed in Decision (EU) 
2019/155, with effect from 01 February 2019, for a 
further three-month period from 01 May 2019. The 
restriction was renewed on the same terms as those 
outlined in Decision (EU) 20199/155 due to investor 
protection concerns.

The decision applies from 01 May 2019 for a period of 
three months. It was made under Article 40 of MiFIR, 
which allows ESMA to introduce temporary intervention 
measures on a three-monthly basis. 

17 April 2019 ESMA: Notice of 
Product Intervention 
Renewal Decision in 
relation to contracts 
for differences.

17 April 2019 ESMA: Decision (EU) 
2019/679 renewing 
the temporary 
restriction on the 
marketing, distribution 
or sale of contracts 
for differences to 
retail clients
published in the OJ. 

01 May 2019 ESMA: press release,
“MiFID II: ESMA 
delays the publication 

https://ec.europa.eu/info/sites/info/files/business_economy_euro/banking_and_finance/documents/190618-sustainable-finance-teg-report-climate-benchmarks-and-disclosures_en.pdf
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32019X0430(01)&from=EN
https://www.esma.europa.eu/sites/default/files/library/esma35-43-1912_cfd_renewal_3_-_notice_en.pdf
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32019X0430(01)&from=EN
https://www.esma.europa.eu/press-news/esma-news/mifid-ii-esma-delays-publication-systematic-internaliser-regime-data-equity
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of the systematic 
internaliser regime 
data for equity, 
equity-like 
instruments and 
bonds”.

General Data 
Protection 
Regulation

Reports and briefing papers 22 May 2019 European 
Commission: press 
release, “General 
Data Protection 
Regulation: one year
on”.

Capital 
Requirements 
Directive and 
Capital 
Requirements 
Regulation 
(CRD/CRR)

General Status

The EU Capital Requirements Directive and Regulation
(respectively, CRD IV and CRR and together known as 
the “CRD IV package”) were published in the Official 
Journal of the EU on 26 June 2013. The CRR has been 
subject to a subsequent Corrigendum correcting “obvious 
errors” in a number of the official translations of the 
Regulation. 

The previous CRD has been divided into two legislative 
instruments: a directive governing the access to deposit-
taking activities and a regulation establishing the 
prudential requirements for credit institutions and 
investment firms.

The majority of the rules under the CRD IV package have 
applied since 01 January 2014, although technical 
standards, recommendations and guidelines are subject 
to change.

Background
The CRD IV package is intended to implement the Basel 
III agreement in the EU and includes enhanced 
requirements for: 

2018

Possible date for a legislative 
Proposal to make 
amendments to CRD IV 
relating to the BCBS' reviews 
of risk-weighted assets 
(RWAs) and the operational 
risk framework

01 January 2019

Large exposures framework, 
revised market risk 
framework to take effect, and 
revised liquidity coverage 
ratio to reach full 
implementation

01 April 2019 European 
Commission: 
Commission 
Implementing 
Decision (EU) 
2019/536 amending 
Implementing 
Decision 
2014/908/EU on the 
lists of third countries 
and territories whose 
supervisory and 
regulatory 
requirements are 
considered equivalent 
for the purposes of 
the treatment of 
exposures in 
accordance with 
[CRR] published in 
the OJ.

http://europa.eu/rapid/press-release_IP-19-2610_en.htm
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32013L0036
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32013R0575
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2013:321:0006:0342:EN:PDF
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32019D0536&from=EN
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 the quality and quantity of capital

 a basis for new liquidity and leverage requirements

 new rules for counterparty risk and

 new macroprudential standards including a 
countercyclical capital buffer and capital buffers for 
systemically important institutions.

CRD IV also makes changes to rules on corporate 
governance, including remuneration, and introduces 
standardised EU regulatory reporting (COREP and 
FINREP). These reporting requirements specify the 
information firms must report to supervisors in areas such 
as own funds, large exposures and financial information.

CDR/CRR Regulatory Technical 
Standards

2018

RTS already drafted by the 
EBA to be adopted by the 
European Commission and 
published in the Official 
Journal

08 April 2019 European Banking
Authority (EBA): 
report, “Final Draft 
Regulatory Technical 
Standards”.

CRD/CRR CRD IV/CRR review Following its mandate under CRD IV legislation, the 
European Commission published on 23 November 2016 
its Proposals amending CRD IV and CRR (and Annex) 
(“Proposals”). The European Parliament and Council will 
now review the Proposals before the legislation can be 
published in the OJ and come into force. The 
Commission intends for the amending Regulation to 
apply, with some exceptions, from two years after the 
date of its entry into force. The amending Directive is 
intended to be transposed into national laws within one 
year of the date of its entry into force, and be applied, 
with some exceptions, from the following day.

2018

European Parliament and 
Council of the EU to consider 
legislative Proposal relating 
to CRD IV/ CRR review

01 January 2019

Securitisation Regulation 
(EU) 2017/2402) and CRR 
Amendment Regulation to 
apply

08 April 2019 European Parliament: 
webpage, 
“Amendments 001-
00: Report: Capital 
Requirements 
Directive”.

03 April 2019 European Parliament: 
webpage, 
“Provisional 
Agreement Resulting 
From Interinstitutional 
Negotiations: 
Proposal for a 
Directive on the issue 
of covered bonds and 

https://eba.europa.eu/documents/10180/2684786/Final+draft+RTS.pdf
http://ec.europa.eu/transparency/regdoc/rep/1/2016/EN/COM-2016-850-F1-EN-ANNEX-1-PART-1.PDF
http://ec.europa.eu/transparency/regdoc/rep/3/2016/EN/C-2016-7643-F1-EN-MAIN.PDF
http://ec.europa.eu/transparency/regdoc/rep/1/2016/EN/COM-2016-850-F1-EN-ANNEX-1-PART-1.PDF
http://www.europarl.europa.eu/doceo/document/A-8-2018-0243-AM-001-001_EN.pdf
http://www.europarl.europa.eu/RegData/commissions/econ/inag/2019/03-20/ECON_AG(2019)637303_EN.pdf
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covered bond public 
supervision and 
amending [UCITS IV] 
and [BRRD]”.
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Regulation on OTC 
derivatives, central 
counterparties and 
trade repositories 
(EMIR)

General Status

The Regulation on OTC derivatives, central 
counterparties and trade repositories (also known as the 
European Market Infrastructure Regulation or “EMIR”) 
entered into force on 16 August 2012. 

Most provisions started to apply after the relevant Level 2 
measures entered into force, including the rules on 
margin requirements and clearing obligation.

Delegated Regulation (EU) 2019 / 667 amending 
regulatory technical standards on the clearing obligation 
under EMIR to extend the dates of deferred application of 
the clearing obligation for certain OTC derivatives 
contracts came into force on 30 April 2019.

Background

EMIR introduced requirements aimed at improving the 
transparency of, and reducing the risks associated with, 
OTC derivatives markets. 

EMIR requires that:

 OTC derivatives which meet certain requirements 
are subject to a clearing obligation

 risk mitigation techniques must be applied in respect 
of all non-centrally cleared OTC derivatives 

 all derivatives transactions must be reported to trade 
repositories (“TRs”), and

 organisational conduct of business and prudential 
standards must be met by both TRs and CCPs.

http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32012R0648&from=EN
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EMIR REFIT Regulation Regulation (EU) 2019/834 of the European Parliament 
and of the Council (the "REFIT Regulation") was 
published in the Official Journal on 28 May 2019. The 
bulk of the provisions (subject to some exceptions) 
therefore entered into force on 17 June 2019 (20 days 
following publication).

A recent public statement from ESMA addresses a 
discrepancy between clearing (EMIR) and the trading 
obligation (MiFIR).

For more information see our client update, at Appendix 
1.

12 July 2019 ESMA: public 
statement, “MiFIR 
implementation 
considerations 
regarding the trading 
obligation following 
the entry into force of 
EMIR Refit”

EMIR Margin requirements 01 September 2020

Phase 2 application of initial 
margin (depending on AANA 
for March, April, May in the 
relevant year)

EMIR CDS and EEA currencies 
clearing obligation

09 May 2019

Clearing obligation starts 
applying for CDS, Category 
4 entities – Other NFC+ 
which do not fall into 
Categories 1, 2 or 3

09 August 2019

Clearing obligation starts 
applying for EEA currencies, 
Category 4 entities – Other 
NFC+ which do not fall into 
Categories 1, 2 or 3

Market Abuse 
Regulation (MAR)

Status

The majority of the provisions of the Market Abuse 

https://www.esma.europa.eu/sites/default/files/library/esma70-156-1436_public_statement_mifir_dto.pdf
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Regulation (MAR), which repeals the Market Abuse 
Directive (MAD), applied from 03 July 2016. 

Where MAR refers to matters dealt with in MiFID2 / 
MiFIR (i.e., OTFs, SME growth markets, emission 
allowances or auctioned products based thereon), those 
provisions did not apply until 03 January 2018.

Background 

MAD, which was adopted in 2003, provided a 
comprehensive framework to tackle insider dealing and 
market manipulation practices throughout the EU. 

MAR and the associated Criminal Sanctions for Market 
Abuse Directive (CSMAD) were introduced following a 
review of MAD conducted in light both of the financial 
crisis of 2008 and the subsequent LIBOR/EURIBOR 
scandals.

A number of deficiencies in MAD were identified, in 
particular, the gaps in the regulation of new markets, 
platforms, OTC trading, commodities and commodity 
derivatives.

MAR is intended to amend the existing regime by, among 
other things: 

 extending the regime’s scope to cover a wider range 
of securities and derivatives as well as to certain 
related OTC traded instruments which can have an 
effect on the covered underlying market, and 
emission allowances, amongst other things

 including inside information for spot commodity 
contracts within the definition of 'inside information' 
and extending the market manipulation offence to 
include, in some circumstances, spot commodities

 creating the new offences of attempted market 
manipulation and manipulating a benchmark

 regulating market soundings, by specifying steps to 
be taken before conducting a sounding and imposing 
detailed record-keeping requirements
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 extending the obligation to disclose inside 
information to the public to include issuers of 
financial instruments admitted to trading on an MTF 
or OTF

 extending the suspicious transactions reporting 
requirement to cover suspicious orders

 providing that persons discharging managerial 
responsibilities (“PDMR”) must notify the pledging or 
lending of financial instruments by or on their behalf 
as well as transactions undertaken by a portfolio 
manager or other person on behalf of the PDMR;

 providing that the issuer must notify PDMRs of their 
obligations and PDMRs must notify their PCAs;

 providing that issuers should keep a list of PDMRs 
and PCAs; and introducing minimum rules for 
administrative measures, sanctions and fines.

The Markets in 
Financial 
Instruments 
Directive 2 
(MiFID2) / Markets 
in Financial 
Instruments 
Regulation (MiFIR)

General Status

The Markets in Financial Instruments Directive 2 
legislation that consists of a “recast” Directive (“MiFID2”), 
and the separate Markets in Financial Instruments 
Regulation (“MiFIR”) entered into force on 02 July 2014. 

MIFID2 / MiFIR applies from 03 January 2018. 

Members States had until 03 July 2017 to transpose the 
rules into their national legislation.

Background

MiFID2 deals primarily with authorisation, systems and 
conduct requirements in relation to investment business 
whereas MiFIR regulates transparency, transaction 
reporting, clearing, and supervision of positions. The 
MiFID2 legislation will form the legal framework 
governing the requirements applicable to investment 
firms, trading venues, data reporting service providers 

01 September 2018

Deadline for systematic 
internalisers to comply with 
the SI transparency regime

12 June 2019 CBI: webpage, 
“Central Bank of 
Ireland bans sale of 
binary options and 
restricts sale of 
contracts for 
difference”.

05 April 2019 ESMA: webpage, 
“Updated Public 
Register: Trading 
Obligation for 
derivatives under 
MiFIR”.

04 April 2019 ESMA: webpage, 
“MiFID2 Supervisory 
briefing: 
Appropriateness and 
execution-only”.

https://www.centralbank.ie/news/article/central-bank-bans-sale-binary-options-restricts-sale-contracts-for-differencehttps:/www.centralbank.ie/news/article/central-bank-bans-sale-binary-options-restricts-sale-contracts-for-difference
https://www.esma.europa.eu/sites/default/files/library/public_register_for_the_trading_obligation.pdf
https://www.esma.europa.eu/sites/default/files/library/2019-esma35-36-1640-mifid_ii_supervisory_briefing_on_appropriateness.pdf
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and third-country firms providing investment services or 
activities in the EU. 04 April 2019 Council of the EU: 

webpage, 
“Information Note: 
Proposal for a 
Directive amending 
[MiFID2]: Outcome of 
the European 
Parliament's first 
reading (Strasbourg, 
25 to 28 March 
2019)”.

02 April 2019 European 
Commission: 
Commission 
Implementing 
Decision (EU) 
2019/541 on the 
equivalence of the 
legal and supervisory 
framework applicable 
to approved 
exchanges and 
recognised market 
operators in 
Singapore in 
accordance with 
[MiFIR] published in 
the OJ.

MiFID2/MiFIR Level 3 Guidelines/ Q&As/ 
Instructions

24 April 2019 European Banking 
Authority (EBA): 
press release, “EBA 
publishes Opinion on 
the nature of passport 
notifications for 
agents and 

https://data.consilium.europa.eu/doc/document/ST-7926-2019-INIT/en/pdf
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32019D0541&from=EN
https://eba.europa.eu/-/eba-publishes-opinion-on-the-nature-of-passport-notifications-for-agents-and-distributors-of-e-money
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distributors of e-
money”.

02 April 2019 ESMA: updated
Q&As, “MiFID2 and 
MiFIR transparency 
topics”.

02 April 2019 ESMA: updated
Q&As, “MiFID2 and 
MiFIR market 
structures topics”.

MiFID2/MiFIR Irish developments The Act provides that if a person is guilty of an offence 
under certain provisions of the European Union (Markets 
in Financial Instruments) Regulations 2017 (MiFID II) (S.I. 
No. 375 of 2017) (the “MiFID II Regulations”), such as 
operating without authorisation, the person could be 
liable on conviction on indictment to a maximum penalty 
of €10 million, imprisonment for ten years or both. This is 
a continuation of the criminal sanctions regime that 
existed in Irish law under the MiFID I regime. 

The Act amends the definition of "long term financial 
service" under the Financial Services and Pensions 
Ombudsman Act 2017, as well as seeking to amend 
certain definitions provided for under the Credit Reporting 
Act 2013 and the Financial Services and Pensions 
Ombudsman Act 2017.

Money Laundering 
initiatives (MLD)

MLD4 Status 

The Fourth Money Laundering Directive IV (4MLD) was 
published in the Official Journal on 20 May 
2015. Member States were required to transpose its 
provisions into national legislation by 26 June 2017. 

Background

03 April 2019 European Central 
Bank (ECB): new 
webpage, 
“Information on 
administrative 
sanctions or 
measures under 
Article 62 of [MLD4]”.

https://www.esma.europa.eu/file/49743/download?token=CdNeMJIK
https://www.esma.europa.eu/file/50174/download?token=8LnokgxS
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32015L0849
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32015L0849
https://eba.europa.eu/regulation-and-policy/anti-money-laundering-and-e-money/information-on-administrative-sanctions
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4MLD seeks to implement the latest recommendations of 
the Financial Action Task Force (FATF), from 2012, to 
prevent the financial system from being used by 
criminals, terrorists, and rogue states. The 4MLD aims to 
remove any ambiguities in the previous legislation and 
improve consistency of anti-money laundering (AML) and 
counter terrorist financing (CTF) rules across all EU 
Member States.

Irish Developments

The Criminal Justice (Money Laundering and Terrorist 
Financing) (Amendment) Act 2018 was signed into Law 
in Ireland and all but one provision was commenced with 
effect from 26 November 2018.

The key changes are in areas of risk assessments, due 
diligence, policies and procedures and enforcement.

MLD MLD5 Status

Directive 2018/83 of 30 May 2018

Transposition date: 10 January 2020

Trust Registers: 10 March 2020

Interconnection of registers: 10 March 2021

Registers of payment and bank accounts: 10 September 
2020

Background

MLD5 is intended to increase the transparency of 
financial transactions and legal entities and, among other 
things:

 clarify enhanced due diligence measures in respect 
of high-risk third countries

 bring virtual currency exchange platforms and others 
within scope of the EU’s anti-money laundering rules
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 introduce mechanisms to identify holders and 
controllers of bank and payment accounts and

 improve access to information regarding beneficial 
ownership, including with respect to trusts.

MLD Ireland – Trust Beneficial 
Ownership Information

Status

Ireland has recently implemented the provisions of 
AMLD4 and AMLD5 as they relate to trust beneficial 
ownership information. Trustees should now draw up 
their internal beneficial ownership registers, with a view to 
reporting this information in 2020.

Background

Among the changes to the EU anti-money laundering 
regime which were brought in by the AMLD4 were new 
requirements around beneficial ownership information. 
These requirements applied to both corporate and other 
legal entities (Article 30) and express trusts (Article 31).

For more information see our client update, at Appendix 
1.

MLD Proposal for a Directive on 
access to anti-money-
laundering information by tax 
authorities

Status 

On 05 July 2016, the European Commission adopted a 
Proposal for a Council Directive amending the Directive 
on Administrative Co-operation to require Member States 
to provide in law for access by tax authorities to the anti-
money laundering information referred to in Articles 13, 
30, 31 and 40 of MLD4.

On 24 November 2016, the Council of the EU published a 
draft Directive following the European Commission’s 
Proposal.

Background

As part of its agenda against tax evasion and avoidance, 
the European Commission has decided to amend 
Directive 2011/16/EU (‘the Directive on Administrative 

http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52016PC0452&from=EN
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Co-operation’) in order to enable tax authorities to 
consistently access the anti-money laundering 
information for the performance of their duties in 
monitoring the proper application of the Directive on 
Administrative Co-operation by financial institutions. 
Access to such information currently differs considerably 
throughout the EU.

This work is seen by the European Commission as 
consistent with MLD5 (the Proposal for which was 
adopted by the Commission on the same day).

MLD Proposed Directive on 
criminalisation of money 
laundering

Status

On 22 December 2016, the European Commission 
adopted a Proposal for a Directive on countering money 
laundering by criminal law. This is now being scrutinised 
by the Council of the EU.

Background

One of the key areas in the European Commission’s 
February 2016 Communication, ‘On an Action Plan 
against terrorist financing’ was consideration of a 
possible directive, The intention of such a directive would 
be to introduce minimum rules regarding the definition of 
the criminal offence of money laundering and to 
approximate sanctions – although all Member States 
have criminalised money laundering, there remain 
significant differences in the definitions of what 
constitutes money laundering as well as in the level of 
sanctions imposed.

Money Market 
Funds Regulation 
(MMF)

Status

In November 2016, political agreement was reached on 
the Level 1 text of the Money Market Funds Regulation.

This was adopted on 14 June 2017by Regulation 
2017/1131.

Background

21 July 2018

Majority of provisions of 
MMF Regulation to apply

01 December 2018 

ESMA consultation on 
guidelines on stress test 
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04 September 2013, the European Commission adopted 
a proposal for a Regulation on Money Market Funds.

The Proposal:

 sets out provisions on the use of the MMF 
designation and the authorisation process for MMFs

 seeks to address problems arising out of investor 
runs by introducing:

 common standards to increase the liquidity of 
MMFs

 measures to ensure the stability of their structure

 measures to avoid over-reliance on external 
credit rating agencies, and transparency 
requirements.

scenarios under MMF 
Regulation closes

Q4 2019 

Managers of MMFs to submit 
first quarterly report to NCAs 
under Article 37 of MMF 
Regulation

Pan-European 
Personal Pension 
Product (PEPP) 
Regulation

05 April 2019 European Parliament: 
webpage, 
“Provisional version 
of text adopted: 
Resolution on tax 
treatment of pension 
products, including
the pan-European 
Personal Pension 
Product”.

05 April 2019 European Parliament: 
webpage, 
“Provisional version 
of text adopted: 
Legislative resolution 
on the Proposal for a 
Regulation on a Pan-
European Personal 
Pension Product 
(PEPP)”.

http://ec.europa.eu/internal_market/investment/docs/money-market-funds/130904_mmfs-regulation_en.pdf
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//NONSGML+TA+P8-TA-2019-0358+0+DOC+PDF+V0//EN
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//NONSGML+TA+P8-TA-2019-0347+0+DOC+PDF+V0//EN
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04 April 2019 European Insurance 
and Occupational 
Pensions Authority 
(EIOPA): press 
release, “EIOPA 
welcomes the 
adoption of the 
Regulation 
introducing a Pan-
European Personal 
Pension Product”.

04 April 2019 European Fund and 
Asset Management 
Association (EFAMA): 
press release, “Good 
news for European 
consumers: the 
European Parliament 
backs the trialogue 
agreement on the 
PEPP”.

04 April 2019 Insurance Europe: 
press release, “EU 
recognition of role of 
personal pensions in 
closing savings gap 
positive, but whether 
PEPP will increase 
pension savings 
unclear”.

04 April 2019 European 
Commission: 
webpage, “Factsheet: 
Capital Markets 
Union: Pan-European 

https://eiopa.europa.eu/Pages/News/EIOPA-welcomes-the-adoption-of-the-Regulation-introducing-a-Pan-European-Personal-Pension-Product-.aspx
http://www.efama.org/Pages/Submitted after 2018-03-12T16 22 07/Good-news-for-European-consumers---European-Parliament-backs-the-trilogue-agreement-on-PEPP.aspx
https://www.insuranceeurope.eu/eu-recognition-role-personal-pensions-closing-savings-gap-positive-whether-pepp-will-increase
http://europa.eu/rapid/press-release_MEMO-19-1993_en.htm


FM/HADOPERSONALOPEN/-1/HADO  JETN(DUBL36373) 37 L_LIVE_EMEA1:43415242v3

E. European Union

Topic Sub topic Status/Key issues Key Date/Coming up Recent developments

Personal Pension 
Product (PEPP)”.

04 April 2019 European Parliament:
press release, 
“Personal pension 
saving: EU alternative 
to offer more 
flexibility”.

02 April 2019 European Parliament: 
webpage, “At a 
Glance: Pan-
European personal 
pension product 
(PEPP)”.

02 April 2019 European Parliament: 
webpage, 
“Amendment 3: 
Regulation on a pan-
European Personal 
Pension Product 
(PEPP)”.

Packaged Retail 
and Insurance-
Based Investment 
Products 
Regulation 
(PRIIPs)

Status

The Packaged Retail and Insurance-based Investment 
Products Regulation (“PRIIPs”) entered into force on 
29 December 2014 and has applied since 31 December 
2016.

PRIIPs introduces a new mandatory pre-contractual 
disclosure document known as a key information 
document (“KID”). The Level 2 measures were developed 
by the Joint Committee of the European Supervisory 
Authorities (“ESAs”) and adopted by the European 
Commission.

31 December 2019

End of transitional period for 
UCITS

28 May 2019 European 
Commission: Letter
from Olivier Guersent, 
Director General, DG 
FISMA to the Joint 
Committee of the 
ESAs, “Guidance on 
Bonds under the 
PRIIPS Regulation”. 

23 May 2019 Joint Committee of 
the ESAs: Letter to 
Olivier Guersent, 
Directorate-General 

http://www.europarl.europa.eu/news/en/headlines/economy/20180830STO11343/personal-pension-saving-eu-alternative-to-offer-more-flexibility
http://www.europarl.europa.eu/RegData/etudes/ATAG/2019/637887/EPRS_ATA(2019)637887_EN.pdf
http://www.europarl.europa.eu/doceo/document/A-8-2018-0278-AM-003-003_EN.pdf
https://eiopa.europa.eu/Publications/Letter to ESAs.pdf
https://eiopa.europa.eu/Publications/Standards/JC 2019 046_PRIIPs_Letter on consumer testing_COM.pdf
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However, on 14 September 2016, the European 
Parliament voted to object to the Commission’s 
Delegated Regulation on the KID. An amended 
Delegated Regulation was subsequently adopted by the 
European Commission in March 2017 and endorsed by 
the European Parliament and Council in April 2017. A 
prompt publication of the Delegated Regulation in the OJ 
followed in the same month. The act entered into force in 
May 2017 and will start applying from 01 January 2018.

On 09 November 2016, the European Commission 
published a legislative Proposal for a Regulation, which 
would postpone application of the PRIIPs Regulation by 
one year to, 01 January 2018. Following no objection 
from the European Parliament and Council, the 
Regulation was adopted in December 2016 and entered 
into force on 24 December 2016.

European Commission publishes guidance on 
treatment of bonds under PRIIPs Regulation

On 28 May 2019, the European Commission published 
a letter, addressed to the ESAs, setting out guidance 
on the treatment of bonds under the PRIIPs Regulation
and responding to a letter dated 19 July 2018 from the 
ESAs. 

The Commission makes the following comments:

 The transparency of bonds made available to retail 
investors is an important investor protection measure 
and a precondition for boosting retail investors' 
confidence in the financial market. Due to the state 
of harmonisation of bond law across the EU, the 
assessment whether a particular bond is a packaged 
retail investment product (PRIP) must be performed 
on a case-by-case basis. All bond features should be 
considered, regardless of type or name.

 By virtue of Article 4(1) of the PRIIPs Regulation, a 
bond made available to retail investors qualifies as a 

for Financial Stability, 
Financial Services 
and Capital Markets 
Union, “PRIIPs KID 
Level 2 Review -
proposed 
performance scenario 
options for consumer 
testing”.

Note: the letter sets 
out the ESAs’ 
proposed options for 
presenting 
information on 
performance 
scenarios to be tested 
during the upcoming 
consumer testing 
exercise by the 
Commission under 
the Level 2 Review of 
the PRIIPs KID 
Regulation.  

23 May 2019 Joint Committee of 
the ESAs: press 
release, “ESAs 
propose performance 
scenarios options for 
consumer testing”.

04 April 2019 Joint Committee of 
the European 
Supervisory 
Authorities (ESAs): 
Q&As, “PRIIPs Key 
Information 
Document (KID)”.

http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//NONSGML+TA+P8-TA-2016-0347+0+DOC+PDF+V0//EN
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32017R0653&from=EN
http://ec.europa.eu/finance/finservices-retail/docs/investment_products/com-2016-709-final_en.pdf
https://eiopa.europa.eu/Publications/Letter to ESAs.pdf
https://esas-joint-committee.europa.eu/Publications/Letters/JC 2018 21 %28PRIIPs Joint Letter to COM on Scope%29 GBE.pdf
https://eiopa.europa.eu/Pages/News/ESAs-propose-performance-scenarios-options-for-consumer-testing.aspx
https://eiopa.europa.eu/Publications/JC 2017 49 %28JC_PRIIPs_QA_update_April_2019%29.pdf
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PRIP solely where potential or compulsory payment 
in terms of either interest or principal, or both in 
accordance with the bond's terms and conditions 
(“Ts&Cs”), may vary due to its exposure to reference 
values or the performance of one or more assets that 
are not directly purchased by the retail investors. The 
actual amount to be repaid is not certain at the 
outset of the contract. It is necessary to assess 
whether the bond Ts&Cs provide for different 
payments depending on a variety of pay-out events. 
The reason or purpose for which a retail investor 
acquires the bond is irrelevant.

 Categories of bond that may seem to fall outside the 
PRIIPs Regulation could still be based on Ts&Cs 
that qualify these bonds as PRIPs. Consequently, it 
is not feasible or prudent to agree ex-ante and in 
abstract terms whether some categories of bonds fall 
within the scope of the PRIIPs Regulations or not.

The PRIIPs Regulation ensures neutrality on business 
models, product designs and legal forms by imposing no 
specific requirements in these areas. Manufacturers are 
also free to offer retail investors exposures or features 
through a process of wrapping or packaging.

Background 

The PRIIPs KID Regulation forms part of the European 
Commission's wider package of Proposals on the 
regulation of PRIIPs. The measures on disclosure 
proposed in the Regulation sit alongside the investor 
protection measures on investment advice and sales 
services that are contained in the MiFID2 Directive.
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Securities 
Financing 
Transactions 
Regulation (SFTR)

Status

The Regulation on reporting and transparency of 
securities financing transactions (“SFTR”) has applied, 
subject to some exceptions, since 12 January 2016.

ESMA was mandated to deliver final draft technical 
standards on (i) the definition of reports to be submitted 
TRs and the format of such reports, (ii) the information to 
be made available to competent authorities, and (iii) the 
information to be provided to ESMA for TRs to be 
registered for SFTR purposes by 13 January 2017. 
However, these measures are still awaited and there is 
no information as to when they will be submitted to the 
European Commission.

On 27 May 2019, ESMA opened a public consultation on 
draft guidelines on how to report securities financing 
transactions (“SFTs”). These guidelines will complement 
the SFTR technical standards and ensure the consistent 
implementation of the new SFTR.

Background

The SFTR is intended to avoid the structural measures 
which the European Commission put forward to improve 
the resilience of the EU banking sector being undermined 
by market participants merely moving the financial risk to 
other, less regulated, sectors. 

This has been achieved through binding transparency 
rules and reporting requirements for SFTs laid down in 
the SFTR, which are intended to complement the 
Proposal for structural reform rules.

2018

Finalised Level 2 measures 
under SFTR to become 
applicable.

2018-2019

Reporting to trade 
repositories under the SFTR 
commences. The 
commencement of the 
reporting date depends on 
when the European 
Commission adopts 
technical standards relating 
to the reporting obligation 
and on the type of the 
reporting counterparty.

2019

ESMA to submit a report to 
European Parliament, 
Council and Commission on 
the efficiency of the SFTR 
reporting obligation.

2020

European Commission (after 
consulting ESMA) to submit 
a report to the European 
Parliament and Council on 
the effectiveness, efficiency 
and proportionality of the 
obligations in the SFTR 

ESMA to submit a report to 
the European Commission 
on the fees charged to trade 
repositories under the SFTR.

http://ec.europa.eu/internal_market/finances/docs/shadow-banking/140129_proposal_en.pdf
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2020/2021

European Commission (after 
consulting ESMA) to submit 
a report to the European 
Parliament and Council on 
the application of supervisory 
fees.

Short Selling 
Regulation (SSR)

Status

The Short Selling Regulation (“SSR”) was published in 
the Official Journal on 14 March 2012 and has applied 
since 01 November 2012. On 19 January 2017, ESMA 
received a formal mandate from the European 
Commission seeking technical advice on the evaluation 
of certain elements of the SSR, to be delivered by 
31 December 2017.

Background 

The SSR requires holders of net short positions in shares 
or sovereign debt to make notifications once certain 
thresholds have been breached. It further outlines 
restrictions on investors entering into uncovered short 
positions in either type of instrument. It gives powers to 
competent authorities to suspend short selling or limit 
transactions when the price of various instruments 
(including shares, sovereign and corporate bonds, and 
ETFs) fall by set percentage amounts from the previous 
day’s closing price.

03 July 2019

European Commission to 
submit a report to the 
European Parliament and to 
the Council of the EU on the 
functioning of the SSR

27 June 2019 ESMA: updated list, 
“Market makers and 
authorised primary 
dealers who are using 
the exemption under 
the Regulation on 
short selling and 
credit default swaps”.  

Securitisation 
Regulation

Status

The Securitisation Regulation (Regulation EU 2017/2402) 
(the “Securitisation Regulation”) came into force on 17 
January 2018 and applies from 01 January 2019.

ESMA has recently published an updated Q&A document
that provides clarification on different aspects of the 
templates contained in ESMA’s draft technical standards 

28 May 2019 European 
Commission: 
Commission 
Delegated Regulation
(EU) 2019/885 
supplementing [the 
Securitisation 
Regulation] with 
regulatory technical 

https://www.esma.europa.eu/sites/default/files/library/list_of_market_makers_and_primary_dealers.pdf
https://dealroom.simmons-simmons.com/simmons/externalAccess.action?linkParam=248Md4JKaxhUxUnOm6kiAV5ARThvdIL%2B%2B8k61NU19Z7dzoxprWhI6w%3D%3D&documentDownload=link
https://www.esma.europa.eu/sites/default/files/library/esma33-128-563_questions_and_answers_on_securitisation.pdf
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32019R0885&from=EN


FM/HADOPERSONALOPEN/-1/HADO  JETN(DUBL36373) 42 L_LIVE_EMEA1:43415242v3

E. European Union

Topic Sub topic Status/Key issues Key Date/Coming up Recent developments

on disclosure requirements, and how several subject 
fields in the template should be completed. A new section 
has been added with Q&A relating ESMA’s draft technical 
standards on notifications to ESMA of securitisations 
which meet the Simple Transparent and Standardised 
(“STS”) criteria. 

European Commission adopts Delegated Regulation 
on homogeneity of underlying exposures under 
Securitisation Regulation

On 28 May 2019, the European Commission adopted a 
Delegated Regulation with regulatory technical 
standards (“RTS”) on the homogeneity of the 
underlying exposures in securitisation. 

The Delegated Regulation sets out the conditions
necessary for the underlying exposures of a 
securitisation to be deemed homogeneous under the 
Securitisation Regulation. It also outlines asset types 
prevalent in the securitisation market and lists 
homogeneity factors that should be considered for 
those asset types.

The Delegated Regulation applies to both asset-backed 
commercial paper (“ABCP”) and non-ABCP 
securitisations.

Background

The Securitisation Regulation is part of the European 
Commission’s on-going work to build an efficient capital 
markets union in the EU. It repeals the existing patchwork 
of sector-specific legislation governing European 
securitisations and replaces them with new rules 
governing the use of simple, transparent and 
standardised securitisations. The Securitisation 
Regulation also imposes due diligence and risk retention 
requirements on "institutional investors", the definition of 
which is broad and includes UCITS management 
companies and internally or “self-managed” UCITS. 

standards specifying 
information to be 
provided to a 
competent authority 
in an application for 
authorisation of a 
third party assessing 
STS compliance 
published in the OJ. 

28 May 2019 European 
Commission: 
webpage, 
“Commission 
Delegated Regulation 
supplementing [the 
Securitisation 
Regulation] with 
regulatory technical 
standards on the 
homogeneity of the 
underlying exposures 
in securitisation”.

27 May 2019 ESMA: updated 
Q&As, “Securitisation 
Regulation”.

27 May 2019 ESMA: press release, 
“ESMA updates its 
Questions and 
Answers on the 
Securitisation 
Regulation”.

03 April 2019 ESMA: webpage, 
“Updated List of 
Competent 
Authorities”.

https://www.esma.europa.eu/sites/default/files/library/esma33-128-600_securitisation_disclosure_technical_standards-esma_opinion.pdf
https://www.esma.europa.eu/sites/default/files/library/esma33-128-477_final_report_on_sts_notification.pdf
http://ec.europa.eu/transparency/regdoc/rep/3/2019/EN/C-2019-3785-F1-EN-MAIN-PART-1.PDF
http://ec.europa.eu/transparency/regdoc/rep/3/2019/EN/C-2019-3785-F1-EN-MAIN-PART-1.PDF
https://www.esma.europa.eu/sites/default/files/library/esma33-128-563_questions_and_answers_on_securitisation.pdf
https://www.esma.europa.eu/press-news/esma-news/esma-updates-its-questions-and-answers-securitisation-regulation
https://www.esma.europa.eu/sites/default/files/library/esma_list_of_designated_competent_authorities_under_regulation_2402_2017_01_april_2019.pdf
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Appendix 1
Irish regulator publishes revised UCITS Regulations 2019

Irish Central Bank’s “Dear CEO” letter on firms’ Fitness and Probity obligations

Updated Irish limited partnership law approved by Irish Government

All change - the review of Irish limited partnership law in 2019 should be good news for private fund managers

Migration of offshore collective investment funds to Ireland - an update

The Companies (Amendment) Act 2019 has been signed into law

The CRO announces the launch of the website for the Central Register of Beneficial Ownership of Companies and Industrial and Provident Societies

The launch of the RBO on 22 June 2019 has been postponed temporarily

Cross border distribution of AIFs and UCITS - new rules approved by European Parliament

ESMA’s updated Q&As on UCITS KIIDs – key changes and action points for managers

EMIR REFIT: an overview
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Submitted 12 June 2019

Applicable Law Ireland

Topic Asset Management > Institutional investors, Regulated funds

Investment Bank Regulatory

Sector Focus Asset Management and Investment Funds

Contact Fionán Breathnach, Niamh Ryan, Elaine Keane, Hazel Doyle

1. Introduction

The Central Bank (Supervision and Enforcement) Act 2013 (Section 48(1)) (Undertakings for Collective Investment in

Transferable Securities) (Amendment) Regulations 2019, S.I. No. 230 of 2019 (CBI UCITS Regulations 2019) is

effective from 27 May 2019.

The CBI UCITS Regulations 2019 consolidate amendments made by two previous amending regulations to the CBI

UCITS Regulations. The CBI has also published a feedback statement on CP 119 in relation to the consultation on

amendments (and consolidation) to the CBI UCITS Regulations, as well as a UCITS Q&A dated 6 June 2019.

2. Performance fees

Following on the thematic review by the CBI of UCITS performance fees, the CBI’s guidance on UCITS performance

fees has been codified in the CBI UCITS Regulations 2019.

One amendment is a new performance fee crystallisation frequency requirement, that is, performance fee to only

crystallise and be paid once a year. This requirement is subject to an 18-month transitional period from the

commencement of CBI UCITS Regulations 2019. This is in line with the 2016 report of the International Organisation of

Securities Commissions (IOSCO) entitled “Good Practice for Fees and Expenses of Collective Investment Schemes”.

The crystallisation and payment of a performance fee by a UCITS upon the redemption of shares/units by an investor is

not considered to be an annual calculation for such purposes. Performance fees are only payable by the UCITS on

achieving a new high net asset value over the life of the UCITS, or the out-performance of an index. It is acceptable to

charge performance fees at an individual investor level, or at a share class or fund level as adjusted for subscriptions

and redemptions.

Irish regulator publishes revised UCITS Regulations 2019
The Central Bank of Ireland (CBI) has published revised regulations governing the operation of Irish

domiciled UCITS, UCITS management companies and depositaries. The key amendments made

relate to UCITS performance fees, share class provisions, rules for money market funds and reporting

requirements applicable to UCITS management companies and depositaries.

http://www.elexica.com/en/legal-topics/asset-management
http://www.elexica.com/en/legal-topics/asset-management/institutional-investors
http://www.elexica.com/en/legal-topics/asset-management/regulated-funds
http://www.elexica.com/en/legal-topics/investment-bank-regulatory
http://www.elexica.com/en/sector-focus/asset-management-and-investment-funds
http://www.simmons-simmons.com/en/people/contacts/f/fionan-breathnach
http://www.simmons-simmons.com/en/people/contacts/n/niamh-ryan
http://www.simmons-simmons.com/en/people/contacts/e/elaine-keane
http://www.simmons-simmons.com/en/people/contacts/h/hazel-doyle


For further details on the thematic review of UCITS performance fees, see our previous elexica article: “Irish regulator

sets deadline of 30 November 2018 for review of UCITS performance fees”.

3. UCITS share class provisions

Amendments have been made to UCITS share class provisions to reflect the European Securities and Markets Authority

opinion on share classes of UCITS (ESMA Opinion), including in the area of stress-testing for share class hedging. In

accordance with the ESMA Opinion, where a UCITS engages in currency hedging at the level of a share class, under-

hedged positions may not fall below 95% of the portion of the net asset value of the share class where it is to be hedged

against currency risk.

4. Money market funds

The CBI UCITS Regulations 2019 incorporate amendments arising from the implementation of the 2017 EU regulation

(2017/1131) on money market funds.

5. Reporting requirements applicable to UCITS management companies and
depositaries

The CBI UCITS Regulations 2019 require UCITS management companies and depositaries to file a second set of

accounts with the CBI which covers the full 12 months of the financial year. While this obligation has been imposed on

UCITS management companies since December 2016, the requirement previously provided for a two-month filing

period. The CBI UCITS Regulations 2019 reduce this filing period from two months to one month after the year end. The

CBI’s rationale for the shortened filing period is to enable supervisors to obtain information in a “timely manner” so that

they can take any necessary supervisory action arising from their review of the accounts filed.

6. Conclusion

The CBI UCITS Regulations 2019 provide the CBI with stronger statutory basis on which to take enforcement action for

non-compliance in the future, including breaches of performance fees requirements. Irish domiciled UCITS, UCITS

management companies and depositaries should comply with such requirements.

If you require any assistance in connection with any issue arising from the CBI UCITS Regulations 2019, please contact

your usual contact at Simmons & Simmons.

This document (and any information accessed through links in this document) is provided for information purposes

only and does not constitute legal advice. Professional legal advice should be obtained before taking or refraining

from any action as a result of the contents of this document.

© Simmons & Simmons LLP 2019. All rights reserved. Registered in England & Wales Registered Number OC352713

elexica Limited, CityPoint, One Ropemaker Street, London EC2Y 9SS
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Submitted 21 June 2019

Applicable Law Ireland

Topic Asset Management > Private equity funds, Hedge funds

Brexit

Private Funds

Private Equity

Sector Focus Asset Management and Investment Funds

Contact Fionán Breathnach, Niamh Ryan, Elaine Keane, Hazel Doyle, James McKnight,

Derek Lawlor

On 08 April 2019, the Central Bank of Ireland (the Central Bank) published a ‘Dear CEO’ letter  entitled “Compliance by

Regulated Financial Service Providers (Firms) with their Obligations under the Fitness and Probity Regime” (the Letter).

Noting the Central Bank’s view that “there is a lack of general awareness in the industry regarding the scope of the

Fitness and Probity Regime” introduced by the Central Bank Reform Act 2010 (the Reform Act), the Letter flags up, in

particular, the legal obligations of firms under the Reform Act.

The Regime and the Fitness and Probity Standards Code

The Regime and the corresponding fitness and probity standards (the Standards) contained in the Central Bank’s  Code

impose significant obligations on firms. These are intended to ensure that senior and other key personnel comply with

the requirements set out and meet high standards of competence, integrity and honesty.

The Reform Act establishes two types of functions:

Pre-Approval Controlled Functions (PCF) whereby suitable individuals due to perform such roles must, prior to their

appointment, receive approval from the Central Bank as to their fitness and probity to perform such a role, and

Controlled Functions (CF), whereby suitable individuals due to perform such roles, are not required to receive

approval from the Central Bank either prior or subsequent to their appointment in such a role.

A Firm should not appoint persons to either PCF or CF roles, unless the Firm is “satisfied on reasonable grounds” that

the person to be appointed to either type of role complies with the Standards.

Irish Central Bank’s “Dear CEO” letter on firms’ Fitness and
Probity obligations
This article looks at the messages Irish Regulated Financial Service Providers should take from the

Central Bank of Ireland’s recent Dear CEO letter, which underlines the obligations imposed on firms

under the Fitness and Probity Regime introduced by the Central Bank Reform Act 2010.
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The Letter expresses the Central Bank’s concerns surrounding Firms ensuring that individuals comply with the

Standards, and the legal obligations imposed on Firms to do so. The Letter also states that the Central Bank will hold

Firms responsible for any non-compliance with the Regime and makes reference to instances where it required Firms to

undertake remedial action.

Central Bank Recommendations

The Letter offers a number of recommendations with regard to compliance with the Standards.

(i) Actions Firms should take following appointment

Subsequent to any PCF or CF appointments and the appropriate background checks being undertaken, the Central

Bank recommends that, at a minimum, Firms should:

require that any appointed PCFs or CFs notify them of any changes in circumstance, which might be material to

their fitness or probity

where appropriate, assess if an individual continues to satisfy his or her obligations under the Standards, and

request any appointed PCFs or CFs to certify, on at least on an annual basis, that they are aware of the Standards

and that they agree to continue to abide by them.

(ii) Failings by Firms

The Letter sets out two failings which are of particular concern to the Central Bank:

the failure to provide for the Ongoing Nature of the Obligation – whereby firms need to continue to satisfy

themselves that individuals appointed to PCF and CF roles remain “fit and proper”, and

the failure by Firms to report issues to the Central Bank – where Firms have identified fitness and probity concerns

about an individual and have taken steps to address these concerns but have failed to report these concerns to the

Central Bank.

(iii) The Central Bank’s expectations of Firms and their Boards

In the Letter, the Central Bank also states that it expects each Firm, together with its Board, to:

be in a position to explain how the issues raised in the Letter have been considered

explain and evidence any remedial actions taken, and

review its fitness and probity policies, procedures and practices and address any shortcomings.

Conclusions and recommended actions to be taken

In light of the contents of the Letter, we would suggest the following steps should be taken by a Firm:

on an annual basis, executed certifications should be sought and received from each of the Firm’s appointed PCFs

and CFs. These certifications should confirm the appointed person’s compliance with, and understanding of, his or

her obligations under the Standards

the certifications should be presented to the Board, formally noted and retained on the Firm’s records. In addition,

they should be readily accessible and be capable of being produced upon request



a robust discussion should be held at the next scheduled quarterly Board meeting to discuss the content of the

Letter and any remedial actions that may be required to be addressed or undertaken

such discussions should be accurately reflected in the minutes of the relevant meeting

consideration should be given to conducting a review of all documentation currently held in respect of each of the

Firm’s appointed PCFs and CFs. At a minimum, we would suggest this review should include:

ensuring that all appointed PCFs and CFs have provided evidence of their compliance with the Standards

obtaining copies of up to date CVs for any appointed PCFs and CFs

undertaking refreshment judgement checks on any PCFs and CFs currently appointed to the Firm, and

determining the frequency of which judgement checks on any appointed PCFs and CFs should be undertaken

going forward.

This document (and any information accessed through links in this document) is provided for information purposes

only and does not constitute legal advice. Professional legal advice should be obtained before taking or refraining

from any action as a result of the contents of this document.

© Simmons & Simmons LLP 2019. All rights reserved. Registered in England & Wales Registered Number OC352713

elexica Limited, CityPoint, One Ropemaker Street, London EC2Y 9SS



Submitted 14 June 2019

Applicable Law Ireland

Topic Asset Management > Private equity funds, Regulated funds

Sector Focus Asset Management and Investment Funds

Contact Fionán Breathnach, Elaine Keane, Niamh Ryan, James McKnight, Hazel Doyle

Regulated limited partnerships in Ireland are established pursuant to the Investment Limited Partnership Act 1994,

which is now 25 years old and in need of reform. The Bill amends the current rules to reflect developments in

investment funds regulation at a European level. It is hoped that increasing the flexibility of the current framework will

make Ireland a more attractive domicile for private funds managers.

Read the Irish Government’s press release here.

If you require any further information in connection with the Investment Limited Partnership (Amendment) Bill 2019,

please contact Fionán Breathnach, Elaine Keane, Niamh Ryan, James McKnight or Hazel Doyle.

Updated Irish limited partnership law approved by Irish
Government

On 11 June 2019, the Irish Government approved the publication of the Investment Limited

Partnership (Amendment) Bill 2019 (the Bill).

This document (and any information accessed through links in this document) is provided for information purposes

only and does not constitute legal advice. Professional legal advice should be obtained before taking or refraining

from any action as a result of the contents of this document.

© Simmons & Simmons LLP 2019. All rights reserved. Registered in England & Wales Registered Number OC352713

elexica Limited, CityPoint, One Ropemaker Street, London EC2Y 9SS
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Submitted 21 June 2019

Applicable Law Ireland

Topic Asset Management > Private equity funds, Regulated funds

Investment Bank Regulatory

Sector Focus Asset Management and Investment Funds

Contact Elaine Keane, Hazel Doyle, James McKnight

This updates the elexica article published on 31 January 2019, before publication of the Investment
Limited Partnerships (Amendment) Bill.

Introduction

The Irish government’s publication of the Investment Limited Partnerships (Amendment) Bill (the Bill), together with the

Department of Business, Enterprise and Innovation’s (DBEI) consultation paper, “ Review of Limited Partnerships Act

1907”, which ran from January to March 2019, mean that significant changes are afoot for both Irish investment limited

partnerships (ILP) and limited partnerships (1907 LP).

The proposed changes to the ILP will increase the flexibility available under the current ILP rules, bringing these more

into line with similar structures in other international fund domiciles. The result should be to make the ILP and Ireland

more attractive to private fund managers.

The work in respect of the 1907 LP is at a less advanced stage but it is hoped that the outcome of the consultation will

be a positive step towards Ireland being able to offer a “best in class” limited partnership structure for managers seeking

either a regulated or an unregulated structure.

ILPs

The ILP is a regulated Irish fund structure which takes the form of a common law partnership. It is authorised and

regulated by the Central Bank of Ireland (CBI).

All change - the review of Irish limited partnership law in
2019 should be good news for private fund managers
The private funds industry in Ireland is likely to see new opportunities as a result of potentially

significant changes to Irish limited partnership law in 2019, offering enhanced flexibility both for AIFs

established as regulated investment limited partnerships and those structured as unregulated 1907

limited partnerships.
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ILPs are constituted by a limited partnership agreement (LPA) and do not have legal personality. Each ILP must operate

through a general partner (GP). The LPA is entered into between the GP and the investors of the ILP, ordinarily by way

of a separate subscription agreement pursuant to which each investor provides authority to the GP to sign the LPA on

their behalf. Upon admission of the investors as partners of the ILP, each such investor will become a limited partner

(LP) of the ILP.

To date relatively few private funds have been set up as ILPs despite such structures being available in Ireland since the

adoption of the ILP Act in 1994. Following discussions between the Irish funds industry, the CBI and the Irish

Department of Finance, many of the perceived shortcomings associated with the ILP structure are now being addressed

by the publication of the Bill.

The Bill proposes a number of positive changes to the ILP Act. These include:

Modernising and improving the operation of ILPs. So, for example:

safe harbours would expressly clarify that certain actions which an LP takes (such as taking part in advisory

committees in respect of the fund’s investments, or voting on a change to the LPA) will not lead to the LP losing

its limited liability status

confirming that, other than as provided for in the LPA, an LP is not liable make any capital contribution to the

ILP (reinforcing that investors should not be liable for any partnership debts or obligations beyond their

committed capital)

new provisions to make it easier to replace a GP, including the creation of a statutory novation of assets and

liabilities when a GP is substituted, with these vesting in the incoming GP without the need for further

formalities.

Bringing the ILP Act better into line with the AIFMD and other EU legislation, including:

the amendment of existing requirements to better align these with EU standards, for example, in respect of

depositary and valuation functions under the AIFMD

modernising capital withdrawal requirements to reflect those under the AIFMD and those applicable in respect

of other Irish regulated investment funds updating registration and record keeping requirements for ILPs to

bring these into line with international standards

aligning timeframes around the dissolution of an ILP with the requirements of the Central Bank.

Permitting an ILP to register an "alternative foreign name" - this is intended to assist an ILP which is operating

in a non-English speaking jurisdiction (non-English characters may also be used) to have official recognition of a

translated name in that jurisdiction.

The Bill is expected to be presented to the Irish houses of parliament and proceed to second stage of approval prior to

the parliamentary Summer recess, with the Bill being enacted at some point during the course of 2019. It is also

expected that a separate statutory instrument will be adopted in conjunction with the enactment of the Bill which will

permit the migration to Ireland of non-Irish limited partnerships by way of continuation. The Irish Funds industry is

currently engaging with the CBI in anticipation of enactment of the Bill in order to make appropriate amendments to the

CBI AIF rulebook.

1907 LPs

Like the ILP, the 1907 LP is a common law partnership and formed by the execution of an LPA between at least one GP

and at least one LP. However, the approval of the CBI is not required to form and operate a 1907 LP. A key attraction of

the 1907 LP is that it operates outside of the broader AIFMD ambit, albeit that the appointment of an alternative



investment fund manager (AIFM) is required.

A 1907 LP is not subject to regulation, is very cost effective to establish and maintain and has similar features to the ILP

as well as to limited partnerships in other jurisdictions. A 1907 LP, for example, does not have legal personality but must

act through its GP, which may be an individual or a company.

While the GP is liable for all the partnership debts and obligations, the liability of an LP is limited to the LP’s unpaid

capital commitment. This limited liability is, though, subject to the LP taking no part in the management of the business

of the 1907 LP - a number of “safe harbour” actions exist, which an LP can take without being considered to be taking

part in the management of the business.

The Irish governmental authority for a 1907 LP is the Companies Registration Office (CRO). Currently, each 1907 LP

must make a filing with the CRO to safeguard the limited liability of its LPs. If such a filing is not made, the 1907 LP will

be considered a general partnership - each of its LPs would be considered to be a GP of the 1907 LP and, accordingly,

liable for the partnership’s debts and obligations.

The DBEI consultation paper in respect of the 1907 Act seeks views on the general fitness for purpose of this Act.

As the 1907 Act is the same piece of legislation pursuant to which UK limited partnerships are established, the changes

made to the equivalent acts in the UK since Irish independence and also more recent amendments recently considered

in the UK are expected to be of particular relevance and importance in respect of this consultation. The consultation

period closes on Friday, 01 March 2019.

The consultation asks stakeholders to comment on a range of high-level questions, including:

the perceived benefits of limited partnerships for the Irish economy

what might explain the rise in registrations of 1907 LPs from around 1,100 in 2015 to over 2,500

whether 1907 LPs should be required to submit an annual return to the Registrar of Companies and/or financial

statements to the CRO

whether 1907 LPs should be required to maintain a principal place of business and a registered office in Ireland

whether the Registrar should be given the power to remove and strike 1907 LPs off from the register.

The expectation is that this consultation will lead to an overall review of aspects of the 1907 Act and the consequential

updating of its provisions, allowing greater flexibility to limited partnerships formed under it.

Marketing Passports

One of the key benefits of both the ILP and the 1907 LP is the ability of such structures to access pan-European

marketing passports.

Whilst the AIFM marketing passport is well publicised, the marketing passport provided pursuant to the European

Venture Capital Fund Regulation (EuVECA) should not be disregarded, in particular by smaller managers. Unlike the

AIFM marketing passport, the EuVECA marketing passport is also available to registered AIFMs, being those managers

which are not required to seek authorisation pursuant to, or comply with the full provisions of, the AIFMD on the basis

that the assets under management of such a manager does not exceed €100m, or €500m if the funds managed by the

manager are unleveraged and have no redemption rights exercisable during a period of five years following the date of

initial investment. These thresholds are ordinarily calculated on the basis of drawn down capital commitments, rather

than the total capital commitment including undrawn capital commitment. In addition, the permitted target investors

http://www.elexica.com/en/legal-topics/asset-management/111218-uk-government-provides-feedback-on-plans-to-reform-its-limited-partnership-law


under the EuVECA passport regime is also broader than the AIFM marketing passport in that, in broad terms, high net

worth individuals may also be marketed to.

Conclusion

While the steps to amend the ILP Act and the 1907 Act are at different stages (and mindful that the legislative timetable

in 2019 is less certain than usual given the possible impact of Brexit), the revisions which seem likely to further bolster

Ireland’s reputation as a highly attractive and competitive location in which to establish investment funds.

This document (and any information accessed through links in this document) is provided for information purposes

only and does not constitute legal advice. Professional legal advice should be obtained before taking or refraining

from any action as a result of the contents of this document.

© Simmons & Simmons LLP 2019. All rights reserved. Registered in England & Wales Registered Number OC352713
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Applicable Law Ireland

Topic Asset Management > Hedge funds, Regulated funds

Investment Bank Regulatory

Sector Focus Asset Management and Investment Funds

Contact Fionán Breathnach, Niamh Ryan, Elaine Keane, James McKnight, Hazel Doyle

Migration under the Irish Collective Asset-management Vehicles (ICAV) Act 2015

The Irish Collective Asset-management Vehicles Act 2015 (the ICAV Act) introduced the ICAV, a corporate investment

fund vehicle designed to meet the needs of the global funds industry, with the ability to elect to be treated as a

transparent entity for US tax purposes.

Section 145 of the ICAV Act permits existing collective investment undertakings which are in the form of a body

corporate and which are established and registered in a "relevant jurisdiction" to apply to the Central Bank of Ireland

(the Central Bank) to migrate into Ireland and become registered as an ICAV by way of continuation (ie without the need

to wind up in their existing jurisdiction).

On registration, the non-Irish fund may continue as if it were an ICAV under the ICAV Act. It must, however, apply to be

de-registered in the jurisdiction from which it has migrated into Ireland (and notify the Central Bank when it has done

so).

Similarly, by sections 149 and 150 of the ICAV Act, a fund can apply to the Central Bank to be de-registered where it

proposes to migrate out of Ireland and become registered in a ‘relevant jurisdiction’ without the need to wind up.

By Statutory Instruments dated 01 May 2019, the Irish Minister for Finance has added Bermuda and Guernsey to the list

of "relevant jurisdictions" for the purposes of sections 145 and 149.

This means that funds from these jurisdictions may now apply to the Central Bank for permission to migrate into Ireland

as an ICAV or for an existing ICAV to apply to migrate out of the country.

Migration of offshore collective investment funds to Ireland -
an update
In a welcome move, the Irish government has prescribed Guernsey and Bermuda as relevant

jurisdictions under the Irish Collective Asset-management Vehicles Act 2015 and (along with the

Cayman Islands, the British Virgin Islands and Jersey) under the Companies Act 2014. This means

funds from these jurisdictions may now migrate into Ireland without having to wind up in their existing

jurisdiction.
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Migration under the Companies Act 2014

Essentially similar provisions were included within the Irish Companies Act 2014 (CA 2014) in respect of investment

companies with variable capital.

The CA 2014 allows collective investment fund corporates which are registered in a "relevant jurisdiction" to apply to

migrate their registered offices to Ireland and obtain authorisation to carry on business there by way of continuation.

Equally, the CA 2014 allows Irish investment companies to apply to de-register and migrate to another "relevant

jurisdiction".

By Statutory Instruments, the Irish Minister for Finance has prescribed the following as "relevant jurisdictions" for the

purposes of these provisions in the CA 2014:

British Virgin Islands

Cayman Islands

Jersey

Bermuda

Guernsey

Conclusion

The expansion of the lists of "relevant jurisdictions" under the ICAV Act and the CA 2014 further augments Irelands

position as the fund domicile of choice for international asset managers.

This document (and any information accessed through links in this document) is provided for information purposes

only and does not constitute legal advice. Professional legal advice should be obtained before taking or refraining

from any action as a result of the contents of this document.
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Submitted 23 May 2019 

Applicable Law Ireland 

Topic Corporate & Governance

Sector Focus Asset Management and Investment Funds

Contact Fionán Breathnach, Jenny McGowran, Clare Maloney

The Companies (Amendment) Act 2019 (the Act) was signed into law on 11 April 2019. The purpose of 

the Act is to amend the provisions of section 343 of the Companies Act 2014 which sets out the time 

lines for the filing of an annual return by a company.

Currently, the provisions of section 343 of the Companies Act 2014 require a company to file its annual 

return (a) no later than 28 days after the annual return date of the company or; (b) where the annual return 

is being made up to an earlier date, no later than 28 days after that earlier date. In each case, the company 

then has a period of 28 days with which to deliver the documents required to be annexed to the annual 

return (ie financial statements) to the Companies Registration Office (CRO).

The amendments seek to turn the two-step process outlined above into a single-step process by giving a 

company a total of 56 days to complete its annual return filing. As it is mandatory for all companies to file 

their annual returns electronically, section 344 of the Act will no longer be relevant and will become 

redundant.

In its regulatory impact analysis on the amendment, the Department of Business, Enterprise and Innovation 

have advised that the amendment is expected to reduce the administrative burden on companies by 

simplifying the process for filing annual returns.

While the Act has been signed into law, the CRO have advised that the new filing periods will not come into 

effect until the end of 2019 or early 2020. The CRO have further advised that it intends on issuing 

communication to directors and companies in advance of the introduction of the new process.

The Companies (Amendment) Act 2019 has been signed 

into law 

 The Companies (Amendment) Act 2019 (the Act) was signed into law on 11 April 2019. 

The purpose of the Act is to simplify the current process for filing an annual return by 

giving a company a total of 56 days to complete its annual return filing. 



This document (and any information accessed through links in this document) is provided for 

information purposes only and does not constitute legal advice. Professional legal advice should be 

obtained before taking or refraining from any action as a result of the contents of this document.
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Submitted 3 May 2019

Applicable Law European Union , Ireland

Topic Corporate & Governance

Sector Focus Asset Management and Investment Funds

Financial Institutions

Contact Fionán Breathnach, Jenny McGowran, Clare Maloney

In accordance with the provisions of the European Union (Anti-Money Laundering: Beneficial Ownership of

Corporate Entities) Regulations 2016 (the 2016 Regulations), many Irish corporate and other legal entities have,

since 15 November 2016, been required to create and maintain an internal register of their beneficial owners.

The European Union (Anti-Money Laundering: Beneficial Ownership of Corporate Entities) Regulations 2019

(the 2019 Regulations) which were made law on 22 March 2019, revoke the 2016 Regulations and place an additional

requirement for a relevant entity to file its beneficial ownership information with the Registrar of Beneficial Ownership of

Companies and Industrial & Provident Societies (the Registrar).

What is a “Relevant Entity”

A Relevant Entity is a corporate or other legal entity that is incorporated in Ireland. Companies that are listed on a

regulated market that are subject to disclosure requirements consistent with the laws of the European Union, or to

equivalent international standards which ensure adequate transparency of ownership information, do not fall within the

scope of the definition.

Initial filing requirements

A relevant entity that is in existence before 22 June 2019 will have a period of five months from that date to deliver its

beneficial ownership information to the Registrar (ie 22 November 2019).

A relevant entity that comes into existence on or after 22 June 2019 will be required to deliver its beneficial ownership

The CRO announces the launch of the website for the
Central Register of Beneficial Ownership of Companies and
Industrial and Provident Societies
The Companies Registration Office (CRO) has announced that the website for the Central Register of

Beneficial Ownership of Companies and Industrial & Provident Societies (the Central Register) is now

live. From 22 June 2019, companies and societies will have a period of five months to file their

beneficial ownership information on the Central Register. Relevant entities that breach the filing

requirements may be subject to penalties and sanctions.
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information to the Registrar within five months from its date of incorporation.

What information is required to be disclosed

A relevant entity will be required to disclose the following information in relation to each of its beneficial owners on the

Central Register.

the name1, date of birth, nationality and residential address of each of its beneficial owners

a statement of the nature and extent of the interest held, or the nature and extent of control exercised by,

each such beneficial owner

the company name and company number of the entity, and

the PPS number2 for each beneficial owner.

Who can access the information on the Central Register

Unrestricted access to beneficial ownership information in the Central Register

In accordance with Section 24 of the 2019 Regulations certain members of An Garda Síochána, The Financial

Intelligence Unit (FIU) Ireland, the Revenue Commissioners and the Criminal Assets Bureau shall in certain

circumstances be granted the right to inspect the Central Register.

Restricted Access to beneficial ownership information in the Central Register

When a relevant entity enters into an occasional transaction or forms a business relationship with a designated person,

or when a designated person is taking customer due diligence measures, the designated person shall have a right to

access certain information in relation to the relevant entity that is held on the Central Register.

In addition, a member of the public, may have access to certain information held on the Central Register.

Important considerations

Although the website is now live, beneficial ownership information cannot be entered onto the Central Register until it

goes live on 22 June 2019. In the preceding weeks, relevant entities should take the necessary steps to ensure that

they are ready for the launch of the Central Register.

In particular, relevant entities should review the information that is currently held on their internal beneficial ownership

register and satisfy themselves that the information is accurate and up to date. Furthermore, relevant entities should

take steps to inform their beneficial owners that their personal information, as required to be disclosed under the 2019

Regulations, will soon become available on the Central Register. In addition, relevant entities should obtain the PPS

numbers in respect of their beneficial owners. In the case of a beneficial owner who does not yet have a PPS number,

the relevant entity should advise that individual to liaise with the Department of Employment Affairs and Social

Protection in order to obtain a PPS number.

1 Name - The Registrar has advised that the name entered on the Central Register should exactly match the name

recorded by the Department of Employment Affairs and Social Protection for the PPS number entered on the Central

Register. If the name does not match the records of the Department of Employment Affairs and Social Protection, it will

most likely result in the submission being rejected.
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2 PPS number - The 2019 Regulations require individuals to provide details of their PPS number. Importantly, where an

individual listed as a beneficial owner is a non-Irish resident person who does not yet have a PPS number they may

be required to apply to the Department of Employment Affairs and Social Protection in order to obtain a PPS number.

This document (and any information accessed through links in this document) is provided for information purposes

only and does not constitute legal advice. Professional legal advice should be obtained before taking or refraining

from any action as a result of the contents of this document.
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Submitted 24 June 2019

Applicable Law Ireland , European Union

Topic Corporate & Governance

Sector Focus Asset Management and Investment Funds

Financial Institutions

Contact Fionán Breathnach, Jenny McGowran, Clare Maloney

The Companies Registration Office (CRO) in Ireland, the body responsible for the maintenance of the Central Register

of Beneficial Ownership of Companies and Provident Societies (“RBO”), have issued advice that the opening of the

RBO on 22 June 2019 has been temporarily postponed. They have informed the public that further updates will be

provided by means of the CRO newsletter, RBO website, email notifications to Stakeholder Fora members and through

the RBO twitter account.

If you have any queries in relation to the RBO, please contact our dedicated team of corporate service advisers.

The launch of the RBO on 22 June 2019 has been
postponed temporarily
The launch of the RBO on 22 June 2019 has been postponed temporarily. Further information to be

issued by the Companies Registration Office (CRO) in due course.

This document (and any information accessed through links in this document) is provided for information purposes

only and does not constitute legal advice. Professional legal advice should be obtained before taking or refraining

from any action as a result of the contents of this document.

© Simmons & Simmons LLP 2019. All rights reserved. Registered in England & Wales Registered Number OC352713

elexica Limited, CityPoint, One Ropemaker Street, London EC2Y 9SS
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Submitted 1 May 2019

Applicable Law European Union , European Economic Area (EEA)

Topic Asset Management > Hedge funds, Institutional investors, Regulated funds, Real

estate funds, Private equity funds

Investment Bank Regulatory

Sector Focus Asset Management and Investment Funds

Contact Richard Perry, Iain Cullen, Devarshi Saksena, Lucian Firth, Neil Simmonds, Mahrie

Webb, Catherine Weeks, David Williams

New rules on cross border distribution of funds approved by European Parliament

What do the Directive and Regulation change?

The Directive and Regulation seek to address several barriers to the efficient cross-border marketing of investment

funds across the EU which the Commission’s previous work had identified.

Among other things, they amend the Alternative Investment Fund Managers Directive (AIFMD) and the UCITS Directive

to increase the harmonisation of cross-border marketing between both (a) the AIFMD and UCITS regimes and (b)

different practices adopted by Member States.

The final texts show a number of welcome improvements on the original proposals.

However, unless individual Member States decide to make equivalent changes to their national private placement

regimes (NPPRs), non-EU AIFMs can expect to see little difference when the rules eventually come into effect (likely to

be in late 2021) since the large majority of the provisions apply only to EU or ‘authorised’ (i.e., for the time being at

least, EU) AIFMs. A significant exception to this, though, is the new requirement to provide local facilities, which will

apply to AIFMs (both EU and non-EU) which are marketing - or intending to market - to retail investors in the EU.

The Directive introduces rules regarding:

Cross border distribution of AIFs and UCITS - new rules
approved by European Parliament
On 16 April 2019, the European Parliament (EP) voted in favour of a directive and a regulation which,

together, bring in new rules for the cross-border distribution of AIFs and UCITS in the EU, including

the ability to pre-market AIFs, new requirements around local facilities for funds sold to retail investors

and a regime whereby a manager can de-notify an AIF or a UCITS which it no longer wishes to

market in a given Member State.
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pre-marketing of AIFs

provision of local facilities for AIFs and UCITS being marketed to retail investors

a process to de-notify marketing of an AIF or UCITS in a host Member State

alignment of certain notifications in respect of marketing an EU AIF or UCITS in a host Member State.

The Regulation contains rules on:

requirements around marketing communications

verification of marketing communications

the creation of central databases for the publication of

national marketing requirements

fees and charges

a list of AIFs, UCITS and their managers.

This Note looks at each of these topics in turn below.

Background and next steps

On 12 March 2018, the European Commission adopted a proposal for a new directive and another for a new regulation,

intended to better harmonise the rules on cross-border marketing of AIFs and UCITS - a summary of the proposals can

be found here.

Following consideration of the proposals by the EP and the Council, an informal political agreement on the final texts

was reached on 27 February 2019.

The EP has now adopted the directive and regulation and the Council will, in due course, endorse the EP’s position,

before the texts are formally published in the Official Journal (OJ).

Both the proposed Regulation and Directive will ‘enter into force’ twenty days after publication in the OJ. There would

then be a 24-month transposition period, so the legislation will not start to apply until sometime in Q2 or Q3 2021.

I. Provisions in the Directive

A. Pre-marketing of AIFs

Who does it apply to?

This rule will apply to authorised EU AIFMs (i.e., not including small registered AIFMs) in respect of an AIF which is

either

not yet established or

established but not yet notified for marketing under Arts 31 or 32 of AIFMD (both of which concern marketing of EU

AIFs only).

In addition, the rule will only permit pre-marketing to potential professional investors.

The Commission will assess, after two years, whether pre-marketing requirements should be extended to UCITS.

http://www.europarl.europa.eu/doceo/document/A-8-2018-0431-AM-002-002_EN.pdf?redirect
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What do the rules say?

The different elements of the definition of “pre-marketing” are

the provision of information or communication (direct or indirect)

on investment strategies or investment ideas

by an EU AIFM or on its behalf

to potential professional investors domiciled or with a registered office in the EU

to test their interest in an AIF (or a compartment) which is:

not yet established, or

established, but not yet notified for marketing in accordance with Article 31 or 32, in the Member State where

the potential investors are domiciled or have their registered office

which does not amount to an offer or placement to the potential investor to invest in the units or shares of that AIF

or compartment.

The Directive requires Member States to allow authorised EU AIFMs to pre-market unless the information they present

to potential investors

enables investors to commit to acquiring units or shares of a particular AIF

amounts to a subscription form or similar document (whether in draft or final form) or

amounts to a final form constitutional document, prospectus or offering document of a not-yet-established AIF.

A draft prospectus or offering document provided to a potential investor must avoid containing “sufficient information to

allow investors to take an investment decision” and must clearly state that (a) the document does not constitute an offer

or an invitation to subscribe to units or shares of an AIF and (b) the information presented in those documents should

not be relied upon because it is incomplete and may be subject to change.

Investors contacted through pre-marketing can only acquire units or shares in the AIF through marketing permitted

under Article 31 or Article 32 of AIFMD - these articles cover, respectively, marketing EU AIFs (a) in the AIFM’s home

Member State or (b) in a Member State other than the AIFM’s home Member State.

Where a professional investor in a Member State subscribes for units or shares in a pre-marketed AIF within 18 months

of the AIFM starting to pre-market that AIF (presumably, the words ‘in that Member State’ are implied, though the

Directive’s text is somewhat ambiguous), this will be taken to be the result of marketing and so would be subject to the

notification procedures under Article 31 or Article 32 (and cannot be treated as the result of reverse solicitation).

How do the rules work?

Within two weeks of starting to pre-market an AIF, an AIFM would have to send its home regulator an informal letter

(either hard or soft copy). This would have to inform the regulator of:

the Member States and periods of time in which the pre-marketing is taking, or has taken, place

a brief description of the pre-marketing (including the information on the investment strategies presented) and,

where relevant

a list of the AIFs and compartments of AIFs being pre-marketed.



The home regulator would then inform the national competent authority (NCA) in each Member State in which

pre-marketing is taking, or has taken, place.

Our view

For EU AIFMs, this change is, in some ways, a step in the right direction as it should help AIFMs avoid falling foul of

the current diverse rules across the EU as to what does, and what does not, constitute ‘marketing’ as defined under

the AIFMD.

However, the new rule is not without its difficulties.

It will, for example, no longer be sufficient for an EU AIFM which wants to avoid ‘marketing’ an AIF to rely on the fact

that an enquiry came from a potential investor (“reverse solicitation”). Instead, the AIFM would need to satisfy itself

that

the enquiry was not the result of the investor having been sent information about the AIF prior to the AIF’s

establishment or its notification for marketing under Article 31 or Article 32 of AIFMD and

the investor is not seeking to invest in an AIF which may not, itself, have been pre-marketed but which has

“similar features” to the one on which the investor has been sent information.

Although the final text clarifies some of the confusion contained in the Commission’s original proposal, it also creates

a divergence as to which provisions under AIFMD apply (a) to EU vs non-EU AIFMs and also (b) to EU vs non-EU

AIFs since the ability to pre-market an AIF would not be available to non-EU AIFMs unless an NCA chose to extend

its NPPR to include the same concept.

B. Providing local facilities

Who does it apply to?

All UCITS and also AIFMs (EU or non-EU) who are marketing or intending to market an AIF (EU or non-EU) to retail

investors in the EU.

What do the rules say?

An AIFM which is marketing or intending to market an AIF to retail investors must make available, in each Member State

in which it markets, or intends to market, facilities to

process investors’ subscription, payment, repurchase and redemption orders relating to the units or shares of the

AIF, in accordance with the conditions set out in the AIF’s documents

provide investors with information on how orders can be made and how re-purchase and redemption proceeds are

paid

facilitate the handling of information relating to the exercise of investors’ rights arising from their investment in the

AIF in the Member State where the AIF is marketed

make available information and documents which investors can inspect and obtain copies of, in compliance with

Articles 22 (Annual report) and 23 (Disclosure to investors) of AIFMD

provide investors with information (in a durable medium) relevant to the tasks which the facilities perform

act as contact point for communication with the NCAs.



In a positive move - particularly for UCITS, which have had to comply with similar rules for some time - Member States

will not be able to require the AIFM or UCITS to have a physical presence in the host Member State nor to appoint a

third party representative.

The facilities must be provided by the AIFM itself and/or by a third party, provided the latter is subject to regulation and

supervision governing the tasks which it performs. Where a third party is used, the appointment must be evidenced by a

written contract, which specifies (a) which of the tasks are not performed by the AIFM and (b) that the third party

receives all the relevant information and documents from the AIFM.

Our view

Although it has long been required of UCITS to make local facilities available to investors, many have regarded this as

a costly anachronism, which failed to take into account the use investors now make of digital technology for their

interactions.

The new rule at least prevents Member States from requiring that local facilities be provided though a physical

presence.

Nevertheless, extending the requirement to provide facilities to certain AIFs represents a new, additional and, arguably

unnecessary, cost for AIFMs who market to retail investors.

C. Discontinuing marketing a UCITS or an EU AIF in a host Member State

Who does it apply to?

All UCITS and also EU AIFMs marketing EU AIFs notified under Article 32 of AIFMD.

What do the rules say?

Where a UCITS which has been marketing UCITS in a host Member State, or an EU AIFM which has been marketing

an EU AIF in a host Member State under an Article 32 AIFMD notification, wishes to cease marketing any or all of these

UCITS or AIFs, it can send a notice of de-notification to its home regulator provided

it makes a blanket offer to repurchase or redeem (free of charge or deductions) all units or shares of the UCITS or

AIF(s) being de-notified, which are held by investors in that Member State. The offer must be

publicly available for at least 30 working days and

addressed (directly or through intermediaries) individually to all investors in the host Member State whose

identity is known.

(This condition does not apply in the case of closed-ended AIFs and ELTIFs.)

it makes its intention to stop marketing in that Member State public by means of a publicly available medium

(including electronic means) which is “customary for marketing” UCITS or AIFs and suitable for a “typical” UCITS or

AIF investor

contractual arrangements with any financial intermediaries or delegates are modified or terminated with effect from

the date of de-notification to prevent units or shares in any UCITS or AIF which is being de-notified from being



offered or placed.

How do the rules work?

The AIFM or UCITS must submit a notification to its home regulator, containing the information referred to in the three

bullet points above and cease any new or further offering of the relevant UCITS or AIFs in the relevant Member State

from the date referred to in the de-notification.

The UCITS’s or AIFM’s home regulator will then verify whether the notification is complete.

Within 15 working days of receiving a complete notification, the UCITS’s or AIFM’s home regulator must transmit this (a)

to the NCA of the Member State referred to in the notification and (b) to ESMA. It must also tell the UCITS or AIFM that

it has done so.

Where investors remain invested in the de-notified UCITS or EU AIF, the UCITS or AIFM must continue complying with

the annual report and investor disclosure requirements under Articles 22 and 23 of AIFMD or Articles 68 to 82 and

Article 94 of the UCITS Directive.

For 36 months after the date of de-notification, the UCITS or AIFM must not engage in pre-marketing of units or shares

of the UCITS or EU AIF referred to in the notification, or in respect of “similar investment strategies or investment ideas”

in the relevant host Member State.

Our view

Although the intention behind it seems uncontroversial, the new rule introduces an additional element of bureaucracy

(and, so, cost) where it is difficult to see the need for one.

On the positive side, an AIFM will have certainty in knowing it is no longer notified to market an EU AIF in a given

Member State.

However, an AIFM or UCITS making use of the new provision will need to consider carefully the logistical complexity

(and prospect of breach of the AIFMD or UCITS Directive) in ensuring both that (i) a new offer is not inadvertently

made to investors in the relevant Member State in respect of an AIF or UCITS which has been de-notified, and (ii) an

AIF or UCITS with ‘similar investment strategies or investment ideas’ is not subsequently pre-marketed in that

Member State.

Equally, should any investors decide to remain invested in the de-notified AIF or UCITS, the AIFM or UCITS must

continue to comply with its obligations under Article 22 and 23 of AIFMD or Articles 68 to 82 and Article 94 of the

UCITS Directive (as applicable) in respect of those investors.

On balance, the change is well-intentioned but it is unclear to what extent AIFMs or UCITS will wish to make use of it.

D. Alignment of notification rules

Who does it apply to?

To UCITS and to authorised EU AIFMs managing or marketing EU AIFs in a host Member State.



What do the rules say?

When an EU AIFM wants to market an EU AIF in a host Member State, it must first notify its home regulator of its

intention to do so and provide specified information.

If there is subsequently a material change to any of these particulars, the AIFM must notify its regulator of this at least

one month before implementing a planned change (or immediately after an unplanned change has occurred).

The regulator must then determine whether the change would mean the AIFM would no longer be in compliance with

AIFMD

if it would, the regulator must inform the AIFM “without undue delay” not to implement the change or

if not, the regulator must inform the NCA of the host Member State of the change “without delay”.

The new provisions change these deadlines, so the home regulator will be required to inform

the AIFM not to implement the change within 15 working days of receiving notification of the change (In this case,

the regulator must also notify the NCA of the host Member State accordingly) or

the host NCA within one month if the change does not affect compliance with AIFMD.

These provisions also apply mutatis mutandis to UCITS.

Our view

The new provisions seem uncontroversial and at least provide AIFMs and UCITS with greater certainty as to when

they can expect to know whether or not the material changes they have notified are acceptable.

II. Provisions in the Regulation

Note that, where the provisions of the Regulation apply to AIFMs, their application is restricted to AIFMs authorised

under Article 6 of AIFMD. Since only EU AIFMs may currently be authorised under the AIFMD, non-EU AIFMs are not

within scope of the Regulation.

A. Marketing communication requirements

Who does it apply to?

UCITS and authorised (ie only EU) AIFMs.

The requirements will apply 24 months after the Regulation formally ‘enters into force’ (which will be on the twentieth

day after its publication in the OJ).

What do the rules say?

A UCITS or an EU AIFM will have to ensure that



all marketing communications to investors

are identifiable as such and

describe the risks and rewards of purchasing units or shares of a UCITS or an AIF in an equally prominent

manner and

all information included in marketing communications is fair, clear and not misleading.

Marketing communications which contain specific information about an AIF must not contradict, or “diminish the

significance of”, information disclosed to investors under Article 23 of AIFMD.

Similarly, if an AIF publishes a prospectus under the Prospectus Regulation, its marketing communications must not

contradict or diminish the significance of the information contained in the prospectus but must indicate that a prospectus

exists and provide hyperlinks to, or a web address for it.

Our view

AIFMs should note that the new provisions are not limited to communications to retail investors - an AIFM marketing

an AIF to professional investors will also need to make sure its communications comply with the new requirements.

B. Verification of marketing communications

Who does it apply to?

UCITS and authorised (ie only EU) AIFMs.

What do the rules say?

An NCA will, as now, be able to require prior notification of marketing materials in respect of AIFs which are to be

marketed to retail investors and of UCITS but will be able to do so only to verify compliance with the Regulation.

Where an NCA does require prior notification, it must inform the AIFM or UCITS within ten working days of receipt of the

marketing communication if it requests the AIFM or UCITS to amend the communication.

An NCA which requires prior notification of marketing communications must publish its procedures for doing so on its

website. 

Our view

On the plus side, the provision helpfully makes clear that Member States cannot require prior verification of marketing

materials as a pre-condition of marketing (as some have been doing in the case of UCITS).

The rule, though, does not seek to stop Member States from requiring the verification of marketing communications

but, instead, tries to harmonise the process and introduce some transparency into it.

C. Creating a central database for



i. the publication of national marketing requirements

Who does it apply to?

The rule applies to NCAs and will apply 24 months after the Regulation formally ‘enters into force’ (which will be on the

twentieth day after its publication in the OJ).

What do the rules say?

NCAs must

publish up-to-date and complete information on their websites regarding applicable national laws, regulations and

administrative provisions governing marketing requirements for AIFs and UCITS, together with summaries of these,

in at least a language “customary in the sphere of international finance”

notify ESMA of hyperlinks to these sites, and

notify ESMA of any changes made.

Within 30 months of the Regulation’s entry into force, ESMA must publish and maintain a central database containing

the hyperlinks and summaries provided to it by the NCAs.

By 31 March 2021, and then every second year thereafter, NCAs must report to ESMA:

how many requests for amendments of marketing communications the NCA made on the basis of ex-ante

verification

how many requests for amendments and decisions the NCA made following ex-post checks, clearly distinguishing

the most frequent breaches, with a description and nature of those breaches

a description of the most frequent “breaches” of the national requirements for marketing communications.

By 30 June 2021, and then every second year thereafter, ESMA is required to submit a report presenting an overview of

Member State marketing requirements and an analysis of the effects of national laws, regulations and administrative

provisions governing marketing communications.

Our view

The database is likely to be a helpful source of reference for AIFMs and UCITS.

ii. the publication of fees and charges

Who does it apply to?

The rule applies to NCAs.

What do the rules say?

Fees or charges which an NCA can levy in carrying out its duties in relation to the cross-border activity of UCITS and



AIFMs must be consistent with the overall cost of the NCA performing its functions.

Within six months of the Regulation’s entry into force, NCAs must publish information on their websites regarding their

fees and charges, including (where applicable) the calculation methodologies and must provide ESMA with hyperlinks to

the relevant webpages.

In turn, ESMA, within 30 months of the Regulation’s entry into force, must publish these hyperlinks on its own website,

along with an interactive and publicly available tool for calculating the NCA’s fees and charges.

Our view

Again, this change is uncontroversial and is a positive development, especially if it indirectly leads to greater

harmonisation of fees across Member States. 

iii. the publication of a list of managers, AIFs and UCITS.

Who does it apply to?

This rule applies to ESMA.

What do the rules say?

Within 30 months of the Regulation’s entry into force, ESMA must publish a publicly accessible central database, which

lists:

all AIFs that are marketed in a Member State other than the home Member State of the AIFM

their AIFM and

a list of the Member States in which they are marketed.

all UCITS that are marketed in a Member State other than their home Member State

their UCITS ManCo and

a list of the Member States in which they are marketed.

NCAs must provide the necessary data to ESMA on a quarterly basis.

Our view

The final text is a marked improvement over the Commission’s original proposals, under which it appeared ESMA

would be required to include details of all AIFMs - non-EU as well as EU and below threshold as well as above - and

all AIFs (in practice, an impossible task for ESMA to comply with).

The purpose of the database is to help ESMA “monitor and assess market developments in the area of its

competence” although how far the database will help achieve this remains to be seen.

Some AIFMs expressed concern, when the Commission’s original proposal was published, at the idea of making



public information regarding the AIFs which they market. However, the final text of the Regulation would seem to

require only the name of each relevant AIF to be listed. It should also be noted that similar - albeit more limited -

online databases are already available, such as the FCA Register, which lists all FCA authorised AIFMs and UCITS

ManCos, as well as all authorised and passported funds in the UK.

Since ESMA’s database will be restricted to AIFs managed by EU AIFMs, it will not include AIFs marketed in the EU

by non-EU AIFMs under a given Member State’s NPPR pursuant to Article 42 of AIFMD.

This document (and any information accessed through links in this document) is provided for information purposes

only and does not constitute legal advice. Professional legal advice should be obtained before taking or refraining

from any action as a result of the contents of this document.

© Simmons & Simmons LLP 2019. All rights reserved. Registered in England & Wales Registered Number OC352713

elexica Limited, CityPoint, One Ropemaker Street, London EC2Y 9SS
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Introduction

As flagged in our earlier elexica summary, ESMA has recently updated its Q&As on the UCITS Directive.

In our view, the additional guidance in the Q&As will have a significant impact on the content of both (i) the investment

objective and policy section and (ii) the past performance section of the KIID across UCITS product ranges.

ESMA’s changes take inspiration from the FCA’s work on benchmarks, which formed part of its Asset Management

Market Study (AMMS) - see Chapter 3 of the FCA’s PS19/4  - although the updates to ESMA’s Q&As arguably go further

than the position taken by the FCA in PS19/4.

What has changed?

The key changes introduced by ESMA are as follows:

1. UCITS must clearly state whether a fund is active or passive - this clarifies (but arguably goes further than is required

by) the KIID Regulation 583/2010 (article 7(1)(d)).

If passive, the KIID should now:

explicitly use the terms "passive" or "passively managed"

name the index being tracked in the investment objectives and policies

show past performance against that index.

If active, the KIID should now:

ESMA’s updated Q&As on UCITS KIIDs – key changes and
action points for managers
The European Securities and Markets Authority’s (ESMA) updated Q&As bring in various changes to

a UCITS’s Key Investor Information Document (KIID). This Note looks at some of the more important

implications of ESMA’s guidance and offers some action points which managers should be taking to

ensure compliance.
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explicitly use the terms "active" or "actively managed"

state whether or not the Fund is being managed in reference to an index (note, that ESMA has proposed a very

broad test to assess this requirement, which we expect will capture managers who might otherwise consider

themselves benchmark neutral)

if it is managed in reference to an index, the KIID should:

provide disclosure on the use of the benchmark index

show past performance against it and

indicate the degree of freedom it has from the benchmark which may prove to be a challenging exercise for

some managers.

If not, the KIID should:

make it clear that the Fund is not managed in reference to any benchmark

show the past performance of the Fund only.

2. The Q&As aim to clarify when the past performance section of the KIID must show the past performance of the

benchmark.

Where a Fund is passively managed, or is actively managed in reference to an index, the past performance section

must show the performance of the benchmark.

Where a Fund refers to a benchmark index in its investment objective and policy section and measures performance

against that index or benchmark, then the past performance of the index or benchmark should be shown.

3. Outside of the KIID itself - and in a move that to a large extent mirrors the FCA’s work in this area through its AMMS -

managers should ensure consistency of benchmark/ performance disclosures across the suite of documents and other

communications related to the Fund.

To this end, ESMA seems to go further than the FCA in requiring that, where a benchmark is used to compare the

fund’s performance in other investor communications, including marketing documents (a comparator benchmark in

PS19/4), it may be misleading not to include a similar disclosure in the KIID.

Timing

These changes should be incorporated into KIIDs as soon as practicable or by the next update to the KIID (note that

this is not the same thing as the next annual update; in our view, this means the next time a KIID is updated for any

reason).

To add to the timing challenges, for UK firms this may be prior to the end of the transition period allowed under PS19/4 -

7 August 2019.

Action points for managers

In light of the new ESMA guidance, we would see the following as steps a manager should be taking to ensure its

UCITS KIIDs are in compliance with the updated Q&As:

1. Determine whether a Fund is active or passive

2. For active Funds, determine whether it is managed by reference to a benchmark



3. If managed by reference to a benchmark, determine the degree of freedom the Fund has relative to the benchmark

4. Update the investment objective and policy section of the KIID to reflect these findings

5. Ensure that the past performance section includes the past performance of the benchmark if required

6. Review all marketing materials and distribution channels to determine how past performance is disclosed and

establish an update programme to revise and update the output.

We would be delighted to discuss this in more detail. Please do get in touch with any queries you may have.

This document (and any information accessed through links in this document) is provided for information purposes

only and does not constitute legal advice. Professional legal advice should be obtained before taking or refraining

from any action as a result of the contents of this document.

© Simmons & Simmons LLP 2019. All rights reserved. Registered in England & Wales Registered Number OC352713

elexica Limited, CityPoint, One Ropemaker Street, London EC2Y 9SS
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What is the EMIR REFIT?

Between May and August 2015, the European Commission (the Commission) carried out an extensive assessment of

the European Market Infrastructure Regulation (EMIR). The review resulted in a report published in November 2016, in

which the Commission concluded that, although there was no need for a fundamental change to the nature of the core

requirements in EMIR, the legislation imposed disproportionate burdens and overly complex requirements on

non-financial counterparties, small financial counterparties and pension funds.

As a result, EMIR was included within the Commission’s 2016 Regulatory Fitness and Performance (REFIT) programme

which resulted, in May 2017, in a proposal from the Commission (the Commission Proposal) for a Regulation amending

EMIR to address the issues it had identified. In June 2017, the Commission adopted a separate proposal to amend

EMIR in relation to authorisation and recognition of CCPs. This Article will focus on the first proposal.

What is the current status of the EMIR REFIT?

Regulation (EU) 2019/834 of the European Parliament and of the Council (the "REFIT Regulation") was published in

the Official Journal on 28 May 2019. The bulk of the provisions (subject to some exceptions as set out in "When does it

apply?" below) will therefore apply from 17 June 2019 (20 days following publication).

What are the key changes to EMIR?

Definition of financial counterparty

The REFIT Regulation expands the definition of financial counterparty (FC) to capture EU AIFs (irrespective of the

EMIR REFIT: an overview

A summary of the changes to EMIR that come into effect in June 2019.
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location of the AIFM) and, where relevant, their EU AIFMs, in addition to, as under the original definition, AIFs

(irrespective of location) with an authorised or registered AIFM.

This will also has an impact on the EMIR classification of a non-EU AIF with a non-EU AIFM. Originally, such non-EU

AIFs were classified as third country entities that would be non-financial counterparties if they were established in the

EU (Hypothetical NFC). However, from 17 June 2019, non-EU AIFs with non-EU AIFMs will be re-classified as third

country entities that would be financial counterparties if they were established in the EU (Hypothetical FCs). One of the

key impacts of this re-classification is that such non-EU AIFs with non-EU AIFMs will become subject, on an indirect

basis, to the EMIR margin requirements when trading with EU dealers. This is the case even if such non-EU AIFs with

non-EU AIFMs had previously avoided the indirect application of those margin requirements by virtue of being a

Hypothetical NFC that was below the clearing thresholds.

There are, however, new carve-outs from the definition of FC for UCITS and AIFs which are set up exclusively for the

purpose of serving one or more employee share purchase plans.

Following comment and lobbying from the industry, an original proposal to capture securitisation special purpose

vehicles has not been included in the definition of financial counterparty.

Small financial counterparty

The REFIT Regulation introduces a new concept of a “small financial counterparty” (SFC). An SFC will be exempted

from the clearing obligation but, critically, will remain subject to the risk mitigation obligations, including the margin

requirements.

The determination for whether an entity is an FC or an SFC will be made using the same clearing thresholds that apply

to non-financial counterparties (NFCs)1. However, the determination would only need to be made once a year and would

be based on the aggregate month-end average for the preceding 12 months. In light of ESMA’s statement issued in

March 2019, this initial calculation must be made as of the day on which the REFIT Regulation enters into force.

Therefore counterparties should be prepared to calculate their month-end positions, ending on 31 May 2019, with a view

to having the results available on or before 17 June 2019.

However, the REFIT Regulation also permits an FC to dispense with the determination by essentially “opting up” to full

FC status by a one-time notification to ESMA and its national competent authority (NCA) that it has not made the

calculation.

An FC that exceeds the clearing threshold for at least one asset class or does not calculate its positions, would become

subject to the clearing obligation in respect of in-scope products across all asset classes. The positions need to be

calculated at the group level or, for UCITS and AIFs, at the level of the fund.

Determination of non-financial counterparty clearing threshold

As referred to above, the REFIT Regulation has replaced the 30-day rolling average determination of positions under

the original EMIR of an NFC against the clearing thresholds with an annual determination. As for FCs, the initial

calculation must be made as of 17 June 2019, although the carve out for transactions that are objectively measurable as

reducing risk remain for NFCs.

The clearing regimes for FCs and NFC+s now differ, in that an NFC that exceeds the clearing threshold for one asset

class must now only clear in-scope products in that particular asset class, rather than in respect of all asset classes (as
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was previously the case). However, an NFC that exceeds the clearing threshold for one asset class remains subject to

the requirement to exchange collateral in respect of uncleared OTC derivative contracts in other asset classes.

As with FCs, the REFIT Regulation permits an NFC to “opt up” to NFC+ status by sending a one-time notification that it

has not performed the calculation, in which case it will be subject to the clearing obligation in all asset classes.

Reporting obligation

Since inception, the requirements of the reporting obligation have been among the most problematic and contentious of

EMIR. Whilst steadfastly retaining the concept of two-sided reporting, the REFIT Regulation contains some more minor

concessions in this regard:

Reporting by NFC-s: where an FC has entered into derivative transactions with an NFC that is below the clearing

threshold (NFC-), then the FC will be solely responsible for reporting on behalf of both parties. The EMIR REFIT

provides some additional protection for FCs in respect of this new obligation, by requiring the relevant NFC- to

provide relevant information.

Similarly, an NFC- will not be required to report its derivative transactions with a third country counterparty that

would be an FC if established in the EU as long as third country reporting regime has been deemed equivalent and

the third country FC has reported these transactions.

However, an NFC- that has already set up a reporting arrangement has the option to choose to continue to report

their derivative contracts with an FC. They are expected to inform the FC of their decision beforehand.

1. 

Intragroup Transactions: the REFIT Regulation also removes the reporting obligation for intra-group trades,

where at least one of the counterparties is (or would be, if it were established in the EU) an NFC. However, to be

able to apply this exemption, both counterparties must be part of the same group and their parent undertaking

cannot be an FC. Also, they both need to be subject to centralised risk evaluation and control procedures and they

will need to notify their national competent authority of their intention to apply the exemption.

2. 

Backloading: Thirdly, the REFIT Regulation removes the previous obligation to report historic derivative

transactions which were no longer outstanding on the original reporting start date (12 February 2014), but which

were outstanding on or entered into after the entry into force of EMIR (16 August 2012).

The technical deadline for reporting historic trades was 12 February 2019 - prior to the REFIT Regulation entering

into force. Therefore, ESMA, in its January 2019 statement, confirmed that, during the timing gap, it expects NCAs

“not to prioritise” their supervisory actions towards counterparties’ reporting of backloaded transactions.

3. 

Automatic Delegation: the REFIT Regulation adopts a provision from the Securities Financing Transaction

Regulation, by providing for an “automatic delegation” of the reporting obligation:

to UCITS management companies in respect of derivative transactions entered into by the relevant UCITS; anda. 

to AIFMs in respect of derivative transactions entered into by the relevant AIFs.b. 

4. 

There was some discussion in the drafting of the REFIT Regulation about CCPs being responsible for reporting

exchange traded derivatives on behalf of all parties. However, the final text merely imposes a requirement on the

Commission to review the reporting of exchange traded derivatives within 18 months of entering into force of the REFIT

Regulation.



Removal of frontloading obligation

The REFIT Regulation has removed the requirement to clear contracts which had been entered into (or novated) before

the clearing obligation took effect, provided the contracts were entered into after a specified date and had a remaining

maturity which is higher than a minimum specified by the Commission when introducing the clearing obligation.

FRANDT (Fair, Reasonable, Non-Discriminatory and Transparent commercial terms)

The REFIT Regulation introduces an obligation on clearing brokers to provide services on fair, reasonable,

non-discriminatory and transparent commercial terms (FRANDT), with further detail to be set out in a Commission

delegated act. This provision builds on existing requirements in EMIR and MiFID2, but confers considerable discretion

on the Commission and hence creates uncertainty as to what it will ultimately involve.

The REFIT Regulation specifies a range of factors on which FRANDT requirements will be based, for example fairness

and transparency on fees, and reasonable commercial terms to ensure unbiased and rational contractual arrangements.

In addition, clearing members and their clients will be required to take reasonable steps to manage conflicts of interest

so clearing services provided on FRANDT terms are not adversely affected. The REFIT Regulation also makes it clear

that there is no requirement to provide clearing services and that brokers are permitted to control the risks associated

with the services they offer.

Power to suspend the clearing obligation

The REFIT Regulation gives the Commission the power to suspend the clearing obligation for three months, extendable

for successive periods of three months up to a total of twelve months, for specific classes of OTC derivatives or a

specified type of counterparty. This power would be triggered by a request from ESMA and be exercisable in certain

prescribed circumstances, for example that the only CCP able to clear those derivatives is likely to cease trading. Any

such suspension would be extended to the trading obligation in MiFIR.

Extension of pension scheme clearing exemption

The final transitional exemption for pension scheme arrangements from the clearing obligation in respect of certain OTC

derivatives expired on 16 August 2018. The REFIT Regulation extends this for a further two years and empowers the

Commission to extend it thereafter twice by one year.

The expired exemption will be retroactively applied to derivative contracts entered into by pension scheme

arrangements between 17 August 2018 and the date on which the REFIT Regulation will enter into force.

To avoid potential challenges that pension scheme arrangements could face clearing their OTC derivative contracts

between 17 August 2018 and the day on which the REFIT Regulation comes into force, the Financial Conduct Authority

(FCA), following ESMA’s statement issued on 03 July 2018, confirmed that it would not require pension scheme

arrangements and their counterparties to clear derivatives.

ESMA has clarified in its Q&As that pension funds benefitting from the temporary exemption do not need to calculate

their positions or notify ESMA and their NCAs.

Segregation of positions and assets by clearing members and CCPs

EMIR already requires CCPs to keep records and accounts that distinguish their own assets from the assets of each of



their clearing members. Furthermore, clearing members must keep records and accounts that distinguish their own

assets from assets held for the account of their clients.

The REFIT Regulation requires only that national insolvency law does not prevent the CCP from complying with its

existing EMIR obligations in respect of porting and liquidation of accounts.

Risk mitigation

The REFIT Regulation mandates the Commission to adopt draft regulatory technical standards with regard to

supervisory procedures to ensure initial and ongoing validation of the risk management procedures that require the

timely, accurate and appropriately segregated exchange of collateral. The European Banking Authority (EBA), in

cooperation with the other European Supervisory Authorities (ESAs), has 12 months from coming into force of the

REFIT Regulation to develop draft regulatory technical standards, so it is too early yet to say what the supervisory

procedures will require.

However, a recital to the REFIT Regulation clarifies that this requirement is intended to avoid inconsistencies across the

EU arising out of the complexity of risk management procedures involving the use of internal models, and as a result

such procedures must be validated by regulators before they are applied. This provision is currently being interpreted as

introducing a requirement for initial margin models to be approved, both on initial use and on an ongoing basis. This

would include the ISDA SIMM. We understand this is currently the subject of advocacy from certain industry bodies.

What about FX transactions?

Probably in light of the separate workstream of the European Supervisory Authorities (ESAs) to amend the margin

regulatory technical standards to provide for an exemption for physically-settled FX forwards from the requirement to

exchange variation margin other than between the most systemic counterparties (ie credit institutions and investment

firms), the REFIT Regulation does not contain any substantial provisions in this regard, but suggests that an exemption

should be made and that physically-settled FX swaps should also be exempted on the same terms.

When does it apply?

Most of the REFIT Regulation comes into force on 17 June 2019, however, the application dates for some requirements

are delayed to allow counterparties time to prepare. These include: 

Requirement Delay  Application date 

Amendments to national insolvency law + 6 months 18 December 2019

Obligation on CCPs to provide initial margin information to

clearing members.
+ 6 months 18 December 2019 

“Auto-delegation” of reporting to FCs (if NFC- counterparty)

and to AIFM or UCITS Manco.
+ 12 months 18 June 2020

Validation of risk mitigation procedures
+ 12 months (but depends

on RTS)

June 2020 (but depends

on RTS)

FRANDT + 24 months  18 June 2021 



What should you be doing about the REFIT Regulation?

Although the REFIT Regulation contains some phase-in periods, these are relatively limited in nature. In particular, the

changes to the definition of financial counterparty and the requirement to determine aggregate positions apply from 17

June 2019.

Some of the changes discussed above will require existing processes to be updated, new processes to be established,

and fresh client/counterparty outreaches. The experience of implementing EMIR has demonstrated that these will

require a significant amount of lead time, so our suggestion is that firms commence their planning earlier rather than

later.

1 ie €1bn for each of Credit and Equity and €3bn for each of Interest Rate, FX, and Commodity and other.

This document (and any information accessed through links in this document) is provided for information purposes

only and does not constitute legal advice. Professional legal advice should be obtained before taking or refraining

from any action as a result of the contents of this document.
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